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The Terrorism Totality

e really compelling politico-economic issues, the central
imperatives that aftlict our nation and much of the world,

are regularly shut out of public discourse. No one in the
corporate media dares to dwell on how the undemocratic
powers of corporate America create injustices for working
America, how wealth for the few creates poverty for the many.
No critical examination is offered concerning the inequities of
the tax system and the gross inadequacies of our human
services. The threats to the world’s ecology posed by
transnational globalization, and the monopolistic “free trade”
treaties like NAFTA, GATT, and FTAA that undermine our
democratic sovereignty earn hardly a glance. And never do
official circles or corporate media acknowledge how U.S.
military forces (or their U.S.-supported surrogates) have
repeatedly delivered mass terrorism upon unarmed civilian
populations in Vietnam, Laos, Cambodia, Guatemala,
El Salvador, Panama, Grenada, Indonesia, Angola,
Mozambique, Iraq, Yugoslavia, Afghanistan and scores of other
countries, at a cost of millions of lives.

With all these central issues systematically suppressed, a
void is created in the life of the polity, which the media attempt
to fill with endless puffery and stories about Monica Lewinsky,
0.J. Simpson, etc. What the terrorist attacks of September 11
gave the opinion makers is an issue of compelling centrality,
equal to any of the ones they have suppressed, but one that
could be selectively treated with conservative effect, an issue
that rallies everyone around the flag and points a finger at a
fanatical Islamic sect rather than at corporate America or the
U.S. national security state.

So for several months the media have been consumed by
the tragedy of September 11 and its aftermath. Every panel of
pundits, hosted TV show, newspaper editorial, letter to the
editor, syndicated column, guest column, and every news story
dwelled on the terrorist attacks, offering a seemingly infinite
constellation of spin-off stories. And not just the news media.
The editor of a poetry magazine worried that in the *...pro-
foundly changed world...” created by September 11, “.. . will
we now say that poetry is even more irrelevant?” Predictably,
he concluded that poetry was more important than ever.

In similar spirit, stand-up comedians announced that humor
was needed more than ever. Movie reviewers wrote that this or
that film was a welcome antidote to the horrific events of
September 11. And travel writers reassured us that a good
vacation was all the more a healing experience. Sporting events
began with militaristic patriotic commemorations. All the mail
that crossed my desk, including subscription and fund-raising
appeals from every organization imaginable—from the Yale
Alumni Association to the Center for Cuban Studies—felt
compelled to reference September 11 before launching into
their pitch. Friends wrote to tell me that they were “doing as

well as might be expected in this post-911 world.” Almost as if
one’s credibility depended upon it, nothing could be communi-
cated without referencing September 11.

President George 1l announced that “...our nation can never
go back to what it was on September 10.” A tearful TV
anchorman appeared on a late night show and blubbered about
how this *“...wound has changed America forever.” The
drumbeat carried across the political spectrum. A statement
from the Communist Party, USA, issued in mid-November
began: “Our world changed on September 11.” And others
wrote that “...the indelible images of the World Trade Center
will remain with us forever.”

Those who fear that our world or our nation has changed
irretrievably should think again. Very little has changed.
President Bush proposes billions in tax cuts for the rich just as
he did when the World Trade Center stood tall. The White
House pushes an “economic stimulus” package of $100
billion—really nothing more than the usual corporate subsi-
dies, bailouts, and retroactive tax cuts—to help poor little
struggling businesses like IBM, Ford, GE, and GM, while
doing nothing for the tens of thousands of workers who have
been laid off. The Bush gang readies itself to drill for oil in the
Arctic National Wildlife Refuge. And a compliant Congress
pumps billions more into an already bloated military budget.
Unfortunately, here is a nation profoundly unchanged by the
recent terrorist attacks.

Other things in the newly “transformed” America seem
drearily familiar. As in previous decades, our fearless leaders
continue to wage devastatingly one-sided aerial wars against
small weak impoverished nations, while loading the media
with jingoistic hype. They continue to deny the terrorist role
they themselves have played around the world. And they
continue to neglect human services and loot the Social Security
surplus in order that they might claim that Social Security is
“going broke” and must be eventually eliminated.

Still other things remain the same. As they have done
during every crisis, liberal legislators supinely line up with
conservatives to vote the president absolute powers. Media
lapdogs talk about how this same president has “risen to the
challenge” and “grown in office.” Flag-waving yahoos call for
blood, believing that their government only opposes terrorism
and never practices it. Meanwhile, thousands of U.S. residents
are subjected to ethnic profiling. African-American communi-
ties are terrorized by trigger-happy cops. And fanatical Chris-
tian fundamentalists commit terrorist acts against abortion
clinics, while law officials seem unable to stop them.

So the struggle to inject reality and justice into the national
dialogue continues as always. It feels very much like Septem-
ber 10 to me.

—Michael Parenti















hurling themselves are the compradors, the
national bourgeoisie of the region, fully sub-
ordinate to the diktats of neoliberal global-
ization. The comprador classes are not par-
ticularly democratic, even when they offer
the gift of parliamentary elections which
they call “multi-party,” and they often rely
on the pretext of Islamic terrorism to jus-
tify their refusal of meaningful democracy
(as in Algeria).

What this means is that the contest be-
tween the compradors and the Islamists is
only a conflict between factions of the rul-
ing class—a struggle for power, nothing
more, between oppos-
ing leaders and their
clients. Depending on
the circumstances, the
shape of the conflict
varies from extreme
violence, as in the case
of Algeria, to dialogue,
as in Egypt, where the
government holds di-
rect talks with the Mus-
lim Brotherhood. Both
sides in the conflict
utilize Islamist dema-
gogy in their attempts
to capture for their own
benefit the allegiance
of a politically con-
fused populace. Con-
temporary popular political confusion closely
resembles that which followed the failure of
hopes based on the populist nationalisms
of the previous era (Nasser, Boumedienne,
Le Bass). This time it results from widespread
recognition of the social destruction wrought
by the neoliberalism of the ruling comprador
classes.

Popular political confusion in the Islamic
world is in no small part due to the extreme
timidity of the critique that the left had
addressed in the previous period to the rul-
ing forces of national populism. Yet the bour-
geoisie in power is by no means secular. It
pretends to be as “Islamic” as its adversar-
ies, for example by enforcing many of the
precepts of Islamic law—especially in the
domain of the family—thus gradually mak-
ing the ruse into reality. The resulting “com-
promise” solutions inevitably augment the
dominant neoliberal and antidemocratic or-
der. Thus the dominant international politi-
cal and economic powers, led primarily by
the U.S., see no inconvenience in the exer-
cise of power by Political Islam. This says a
great deal about the hypocrisy of Western

advocacy of “democracy” and demonstrates
that, contrary to the Western ideological
equation of “market” and "democracy,” the
two principles are in fact in direct conflict.

IDEOLOGICAL COMPLEMENTARITY

The two discourses of globalized neoliberal
capitalism and Political Islam do not con-
flict, but are complementary. The ideology
of American “communitarianisms” being
popularized by current fashion overshadows
the conscience and social struggles and sub-
stitutes for them so-called collective “iden-
tities” that ignore them. This ideology is

“Afghan freedom fighters”
(hoodlums trained by the CIA)

nowadays fill decisive roles in
military-terrorist actions

around the globe.

therefore perfectly manipulated in the strat-
egy of capital domination because it trans-
fers the struggle from the arena of real so-
cial contradictions to the imaginary world
that is said to be cultural, trans-historical
and absolute, whereas Political Islam is pre-
cisely a “communitarianism.”

The diplomacy of the G7 powers, par-
ticularly that of the U.S., knowingly chooses
to support Political Islam. The G7 lends such
aid and assistance from Egypt to Algeria. In
Afghanistan, U.S. support took the form of
describing Afghan Islamists as “freedom
fighters” against the horrible dictatorship
of communism, which was in fact an en-
lightened, modernist, national and populist
despotism that had the audacity to open
schools for girls. Western leaders know that
Political Islam has the virtue—for them—
of making the peoples concerned helpless
and consequently ensuring their com-
pradorization without difficulty.

- Given its inherent cynicism, the Ameri-
can Establishment knows how to take a sec-
ond advantage of Political Islam. The bar-
baric “drifts” of the regimes that Political
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Islam inspires—the Taliban for instance—
are not drifts at all, but actually fall within
the logic of their programs, and can be ex-
ploited whenever imperialism finds it expe-
dient to intervene brutally, if necessary. The
“savagery” attributed to the peoples who
are the first victims of Political Islam is likely
to encourage “Islamophobia” which may fa-
cilitate the acceptance of a “global apart-
heid,” the logical and necessary outcome of
an ever-polarizing capitalist expansion.

Western support for Political Islam has
thus gone to the grotesque extreme of fur-
nishing weapons, financial backing and mili-
tary training to the
agents of Political
Islam. In the case of
Afghanistan, the
pretext was “fight-
ing communism,”
but the odious be-
havior of these Is-
lamists (closing
schools for girls
opened by the ter-
rible “communists”)
apparently gave no
cause for regret—
neither to the West-
ern governments
supporting them,
nor to Western femi-
nist organizations.
Those the West called “Afghan freedom fight-
ers” (in fact, hoodlums trained by the CIA)
and “volunteers” (Algerian, Egyptian and
other Muslims), nowadays fill decisive roles
in military-terrorist actions around the
globe, including major U.S. cities. Support
for Political Islam has included the illusory
rubric of “political refugee” status, offered
by the U.S., Britain and Germany, which has
given the militants of Political Islam the
power to organize and command their op-
erations from abroad, thus maximizing effi-
ciency and minimizing risk.

The ideological accompaniment to this
alliance between the Western powers and Po-
litical Islam is an endless campaign of le-
gitimation in the Western mass media, usu-
ally turning on an illusory distinction be-
tween “moderates” and “radicals,” or a pi-
ous chant of praise for the virtues of multi-
cultural diversity, so dear to Americans, as
everyone knows. Such forms of “respect” for
diverse “communities” are very useful for the
management purposes of neoliberalism and
globalization, because they do not imply any
confrontation on the terrain of real chal-






THE PLAN vs. THE PEOPLE

Vicente Fox’s Puebla-Panama Plan

By WENDY CALL

On a white-hot day in February 2001, a few
thousand people gathered in a vast triangle
of parched grass and leafless bushes at the
intersection of the Inter-oceanic and Pan-
American highways in Mexico’s Isthmus of
Tehuantepec. Hundreds of ragged plastic
bags, brought by the stiff wind that nearly
always blows here, fluttered from brittle
branches. Usually, they are the primary move-
ment and color in this neglected space near
the town of La Ventosa, Oaxaca. A brass band
played the polka-like music of the indigenous
Mixe people. Demonstrators put up huge ban-
ners and stood in the scant shade they cre-
ated. As the afternoon wore on, the scat-
tered clusters of people grew tighter as the
strips of shade contracted into narrow slits.
The crowd had come from dozens of villages
and towns throughout the thin sliver of land
that connects the Yucatan Peninsula to the
rest of Mexico. Sometime that afternoon, the
Zapatista caravan would pass by, on its way
from the highlands of Chiapas to Mexico City.
When the Zapatista leaders finally arrived,
the crowd began to shout, surging toward
the small, rough stage where three Zapatista
leaders—comandantes Tacho and David and
subcomandante Marcos—stood.

Speaking on behalf of the Association
of Indigenous Communities of the Northern
Zone of the Isthmus (UCIZONI), Zoila José
Juan took the microphone to welcome the
Zapatistas and told them, “We have come
down from the mountains, we have come
from the jungle, we have traveled hours to
be here with you and to tell you that you
are welcome in our home.” The Zapatistas
were headed to the nation’s capital to press
for the implementation of the 1996 San
Andrés accords, the agreement on indigenous
rights and culture that they had signed with
the Mexican government. Zoila concluded,
“We want to tell you that our land is in grave
danger, because the rich and their govern-
ment want to impose a Megaproject on us—
which means the loss of our lands and more
poverty. We ask for your support, and that
our struggle in defense of the isthmus may
also be your struggle.”

Subcomandante Marcos answered Zoila’s

appeal immediately. He repeated the phrase
lettered in stark black and flapping in front
of him, declaring: “We agree with that ban-
ner, the isthmus is not for sale!” He told the
people gathered that he would take their
message to Mexico City.

A MUCH-COVETED ISTHMUS

The British came nearly a century ago to
build the railroad that slices across the isth-
mus, connecting the Atlantic and Pacific
Oceans—separated by less than 200 miles
at this point. Five years ago, the Mexican
government announced the Trans-Isthmus
Megaproject, the latest incarnation of the
trans-oceanic corridor dream. With the
Panama Canal now extremely overburdened
and out of U.S. hands, global capital is
searching for new routes. Mexico, Nicaragua,
Honduras and El Salvador have all put out
proposals for highway, rail, and even water-
based trans-oceanic connections. In July
2000, ex-Coca-Cola of Mexico CEQ Vicente
Fox ended the seven-decade rule of the In-
stitutional Revolutionary Party (PRI) by win-
ning the presidential election. Fox has made
Mexico’s Trans-Isthmus Project, or “dry ca-
nal,” a central part of what the Financial
Times calls his “revolutionary plan”—the
Puebla-Panama Plan (PPP).?

The first hint of Foxs plans for southern
Mexico appeared three months before his
inauguration. The article announced that he
would travel to Central America to promote
the Free Trade Area of the Americas (FTAA)
and to “lobby for an ambitious regional de-
velopment proposal.”? A week later in Gua-
temala City, Fox named his new proposal:
“The Three P, Puebla-Panama Plan,” named
for the geographic region it would encom-
pass: all seven Central American countries
and the Mexican states of Campeche, Chiapas,
Guerrero, Oaxaca, Puebla, Quintana Roo,
Tabasco, Veracruz, and Yucatan.> On Novem-
ber 30, the day before he was inaugurated,
Fox announced that the budget for the PPP
during his administration would be four bil-
lion dollars. He anticipated funding from the
World Bank, Inter-American Development
Bank and the Central American Development
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Bank. The funds would be invested in new
highways, port and airport expansion, tele-
communications, and gas and oil pipelines.*
The PPP works hand-in-hand with the FTAA,
providing the physical infrastructure and
cheap labor force needed for the post-FTAA
pried-open markets of the Americas. At a
June 2001 summit meeting of the presidents
of all eight PPP nations, the director of the
Inter-American Development Bank, Enrique
Iglesias, agreed to head the effort to seek
funding for the plan.® To date, the results of
this fundraising effort have not been made
public.

Subcomandante Marcos has insisted,
“There will be no plan nor project, by any-
one, that does not take us into account. No
Puebla-Panama Plan, no Trans-Isthmus
Project, nor anything else that means the
sale or destruction of the indigenous peoples’
home.” He added, “I am going to repeat
this so they can hear us all the way in
Cancun.”

The message did reach the tourist resort
where Vicente Fox was attending the meet-
ing of some of the world’s most powerful
government and corporate leaders. A Mexi-
can state governor who participated in the
meeting later wrote, “Without being
present, Marcos set the framework for the
meeting of the [World] Economic Forum
in Cancun, and the topics of Chiapas and
the EZLN passed like ghosts through the
hallways of the Westin Regina Hotel.”®

Marcos” message also reached Mexico City.
The PPP staff had planned a public an-

1. “Fox addresses regionat development,” Financial
Times (London), March 26, 2001, http://
globalarchive.ft.com/gtobalarchive/articles.html.

2. “Presenta Fox Programa de Desarrollo Sur
Sureste,” Noticias: Yoz e Imagen de Oaxaca,
September 5, 2000.

3. “Mayor respeto a derechos de migrantes de CA,
ofrece Fox,” La Jornada, September 12, 2000,
www.jornada.unam.mx.

4. “Avalan bancos el proyecto Puebla-Panama,”
Reforma, November 30, 2000, www.reforma.com/
nacional/articulo/052882.

5. Press conference at PPP summit meeting, San
Salvador, EL Salvador, June 15, 2001.

6. “Marcos enmarca Cancin,” Milenio Diario, February
27, 2001, p. 22.









BLUEPRINT FOR GENOCIDE

Vicente Fox’s Plan Puebla-Panama

By PHILIP E. WHEATON and COMMITTEE OF INDIGENOUS SOLIDARITY (CIS)

terpiece of Mexican President Vicente

Fox’s neoliberal development project
and, as his Secretary of State, Jorge
Castafieda stated, a logical corollary of PAN's
program of ‘peace’ in Chiapas.
More importantly, the PPP is one
of the two major Latin American
strategies for implementing Free
Trade in the Americas (FTAA): the
Andean Initiative and Plan Co-
lombia in South America and
Plan Puebla-Panama, which links
Mezoamerica to Mexico, a two
thousand mile long develop-
ment-transportation corridor
spanning the Isthmus separat-
ing the Pacific from the Carib-
bean.

Known in Mexico as the
Mega-Project, the PPP will consist of three
elements: a dry canal across the Isthmus of
Tehuantepec, which will transship huge cargo
containers from East to West to facilitate
rapid transport of manufactured parts from
the Pacific to the Caribbean; several new
maquiladora centers in Southern Mexico; and
a modern rail and vehicular transportation
infrastructure to speed the movement of
products from Panama in the South to the
city of Puebla in the North (capital of the
State of Puebla, Mexico) and then on to the
U.S. border. But the heart of this Isthmian
strategy is the dry canal which will link the
markets of Asia and the United States, an
alternative to the already inadequate Panama
Canal facilities. Specifically, the PPP will:

Plan Puebla-Panama (PPP) is the cen-

...facilitate the movement of manu-
factured goods and parts from the
Pacific Rim, commodities from Latin
America destined for population cen-
ters on the [U.S.]East Coast and
Midwest... Disassembled manufac-
tured goods produced in the Pacific
Rim... (where wages average less
than 15 cents an hour) would be
shipped to this region, where cheap
maquila labor would assemble the
parts into finished products for sale

10

in the U.S.... [But the] project would
displace hundreds of indigenous
communities, force small farmers
into the maquiladora workforce and
threaten areas of high biodiversity.™

PPP would displace hundreds
of indigenous communities,
force small farmers into the

maquiladora workforce and
threaten areas of high
biodiversity.

Together with the leaders of seven Cen-
tral American countries, President Fox has
already signed a joint declaration in favor
of the Plan, which he says “... could end
the backwardness of the region in order to
incorporate it fully into the corridors of world
commerce.” Salvadoran President Francisco
Flores declared that the Plan opens up “...a
new era for our countries and [marks] a vi-
sion we all share—a vision of integration.”?
This statement came on the second day of
Fox’s three-day trip to Central America to
promote the Plan Puebla-Panama, which will
include nine of Mexico's poorest states and
seven of Latin America’s poorest countries,
including Nicaragua, Guatemala and Hondu-
ras. Flores stated that the Plan would be-
come an important source of jobs over the
next two decades for the 65 million people
who live in this impoverished region. Rodger
Scott, export promoter at British Trade In-
ternational, an arm of the UK government,
said: “It [the PPP] is one of the biggest in-
frastructure projects the world has seen in
years.”?

Mexico has already signed free trade
agreements with Costa Rica and Nicaragua
and recently President Fox accompanied
Panamanian President Mireya Moscoso to

CovertAction Quarterly ® Winter 2001

Panama, where the two leaders agreed to
reactivate stalled negotiations toward a free-
trade agreement. Many discussions have been
held and plans are already drawn up for a
new highway across Panama linked to Co-
lombia and a second transisthmian dry ca-
nal across Nicaragua. Why then did
Subcomandante Marcos blast this
little-known Puebla-Panama Plan
in March of this year during the
Zapatista caravan to Mexico? The
Zapatistas are questioning whether
this pro-market development plan
might not be, in fact, a plot to
exterminate Indian cultures by
selling their land to foreign com-
panies. On June 15, 2001, more
than 20,000 teachers in Chiapas
demonstrated against the Plan,
rejecting it in its entirety. Fox's
coordinator for the Plan, Florencio
Salazar, countered by saying that in addi-
tion to the economic infrastructure plans,
the PPP will include programs “...to improve
education and health services, within the
next five years.”

TRANSNATIONAL CAPITAL AND THE PPP

Like all economic globalization programs
today, the FTAA, an extension of its prede-
cessor, the North American Free Trade Agree-
ment (NAFTA), is motivated by the same
goals: corporate profits and personal greed
based upon the exploitation of cheap labor
and rapid transit. Because the Panama Ca-
nal is saturated with cargo ships and lim-
ited to smaller-sized cargo vessels, causing
many-day delays for passage, the demand
for a new transisthmian passage became es-
sential and urgent. The answer was a dry
canal across the narrowest stretch of land
between the two oceans, from the ports of
Coatzacoalcos on the Gulf of Mexico to Salina
Cruz on the Pacific coast, across the

1. Mexico Solidarity Network Weekly News Summary,
Washington, D.C., March 29, 2001.

2. Associated Press, June 16, 2001.

3. Financial Times, London, March 26, 2001.

4. Associated Press, June 16, 2001.









agribusiness needs cheap Mexican farm la-
bor but public opinion in the U.S. is op-
posed to more and more undocumented Mexi-
can migrants entering the States. Two solu-
tions are on the table: long-term work per-
mits for the three million undocumented
Mexicans already in the U.S. (excluding the
possibility of citizenship), and allowing an
increased number of Mexicans to enter the
States as contract labor—a longstanding
practice—while trying to stop all irreqular
(illegal) migration. Neither plan seems par-
ticularly viable, even less so since 911, and
the economic downturn. In the meantime,
the poverty time-bomb in Mexico keeps ticking.

eNatural Resources (contradictory for
Mexico). Since 1994, one of the primary goals
of U.S. exploiters-speculators has been to
get their greedy hands on the tremendous
natural resources in the Lacandon jungle in
Chiapas and in other Southern Mexican
states. The “political” battles of the Mexi-
can Army against the Zapatistas, and Indi-
ans in general, was to get indigenous peoples
off their gjidal (communitarian) lands in
order to get at their topsoil (forests) and
subsoil (petroleum) riches. Buring the six
years of President Ernesto Zedillo (1994-
2000), the Mexican Army surrounded the
Lacandon jungle and drove off nearly all the
Indian and Ladino peasants surviving there
and now awaits the arrival of the financial
and corporate predators from the North,
whether Mexican or North American, to ex-
ploit these treasures. This policy creates two
contradictions: first, as forests are felled, and
oil is sucked from the ground (in Tabasco,
often spilled on the land or into rivers) and
people are driven off their lands, Mexico’s
environment will become increasingly ru-
ined, causing more drought, floods and hun-
ger and thus social unrest. Second, when
poor peasants are pushed off the land, they
are forced to migrate to big cities or to the
U.S. border where the maquilas hire only one
in 20 applicants. To survive, 19 will turn to
prostitution, crime and drugs, or run the risk
of an illegal border crossing, often sending
most of their earnings home to feed their
families in Mexico.

*(entral American Refugees (complementary
to both governments). The PPP strategy is
fundamentally based upon exploiting cheap
laborers from impoverished Central America
while at the same time preventing them from
moving North to the U.S. border. This is the
heart of the Bush-Fox deal. To accomplish

this goal, Fox intends to allow into Mexico
only those Central American migrants will-
ing to remain in Mexico and work in the
new southern magquiladoras around the
Tehuantepec Isthmus, where they will as-
semble the manufactured parts arriving from
Asia. Just as NAFTA's maquiladoras, concen-
trated along the Rio Grande border, have cre-
ated social disorders among Mexico’s poor,
now the PPP will bring together both those
impoverished Central American workers and
peasants who rebelled against U.S.-backed
military forces during the 1980s revolutions
and the rebellious poor Mexican campesinos
and Indians, creating a new and potentially
more explosive mix. Moreover, Mexico's alien-
ated middle class, which rebelled against the
neoliberal policies of NAFTA following the
stock market crash in December 1994 (which
forced a $50 billion bailout by President
Clinton), joined a radicalized middle class
organization called the Barzonistas, now a
million strong.™ Crossing class lines, these
bankrupt middle class Mexicans are sympa-
thetic both to the plight of Mexico’s Indi-
ans generally and the Zapatista movement
in particular, and deeply distrust the poli-
cies of the New World Order. As a result, the
PPP could end up intensifying domestic un-
rest throughout Mexico.

*Recent political and social rebellions (con-
tradictory for both countries). Both NAFTA
and the PPP are based upon two anti-social
assumptions. First, the economists of glo-
balization assumed that First World nations
could successfully control Third World na-
tional economies through an alliance with
elites in each country. The elites would
greatly benefit from ripping off their own
societies, and the middle classes and major-
ity poor of those countries would simply go
along. Second, if the middle and lower
classes refused to go along and rebelled, the
globalizers assumed that national armies—
funded, trained and armed by the Penta-
gon—would back the political-economic
interests of the United States and the na-
tional elites by suppression, and thus keep
impoverished and disgruntled societies in
check, as the Mexican Army has done to the
Zapatistas from 1995 onward, through low-
intensity warfare.

Recently a new phenomenon has begun
to emerge in Mexico, one quietly coalescing
during the NAFTA years (1995-2000), involv-
ing the rise of Mexican nationalism. On the
one hand, the reactionary Mexican Army,
which came to distrust the PRI and espe-
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cially President Carlos Salinas de Gortari,
does not trust the PAN either.’? Nor is the
Army leadership happy with the Gringos, who
are seen as representing foreign interests,
trying to impose their own “law and order”
upon Mexico. On the other hand, progres-
sive members of political parties are begin-
ning to look beyond party loyalties for com-
mon solutions to social problems. For ex-
ample, recently in Chiapas, the coalition of
eight parties which won the state elections
in 2000, continue to work together despite
individual party opposition in an effort to
carry out programs that benefit the whole
highland society.” Both examples suggest
that more and more Mexicans, from the right
and the left, are returning to a nationalist
perspective—asking what is good for
Mexico—a thesis despised by global capi-
talists and forbidden by the IMF's structural
adjustment policies.

Taken together, these complementary and
contradictory policies of Presidents Bush and
Fox could easily produce serious problems
for both countries, especially in light of the
economic downturn since 911. Moreover,
President Fox’s PPP strategy of economic de-
velopment through the exploitation of poor
peasants in southern maquilas could become
the fuse that sets off Mexico’s poverty time-
bomb. Indeed, President Fox, in an inter-
view with the Salvadoran newspaper La
Prensa Grdfica said: “The PPP is a thousand
times more [important] than Zapatismo or
{any] Indigenous community in Chiapas.™
His elitist attitude and racial innuendos,
along with the PPP strategy of removing in-
digenous peoples from their lands, could well
trigger a process of cultural genocide of un-
known and unprecedented proportions.

Philip E. Wheaton is an Episcopal priest, a
popular historian of Central America and the
Caribbean, an active leader of many of the
liberation struggles in the Americas and a
liberation theologian. He is a member of
the Committee of Indigenous Solidarity
(CIS) in Washington, D.C.

Sources compiled by Mexico Information
Service.

11. John Ross, Rebellion at the Roots (Monroe,
Maine: Common Courage Press, 1995), p. 177.

12. La Foja, Editora Mundo Maya, S.C., San Cristobal
de tas Casas, Chiapas, Mexico, Nov. 1, 2001.

13. Author interview with Amado Avendario, La Foja, San
Cristobal de las Casas, Chiapas, Mexico, Nov. 2, 2001.
14. La Jornada, national daily newspaper, Mexico
City, June 15, 2001.
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THE USA PATRIOT ACT

What's So Patriotic about Trampling on the Bill of Rights?

By NANCY CHANG

terrorist attacks on the World Trade

Center and the Pentagon, a jittery Con-
gress — exiled from its anthrax-contaminated
offices and confronted with warnings that
more terrorist assaults were soon to come -
capitulated to the Bush Administration’s de-
mands for a new arsenal of anti-terrorism
weapons. Over vigorous objections from civil
liberties organizations on both ends of the
political spectrum, Congress overwhelmingly
approved the USA PATRIOT Act.* The House
vote was 356-to-66, and the Senate vote
was 98-to-1. Along the way, the Republican
House leadership, in an unusual display of
force, jettisoned an anti-terrorism bill that
the House Judiciary Committee had unani-
mously approved and that would have ad-
dressed a number of civil liberties concerns.?
This hastily drafted, complex, and far-reach-
ing bill spans 342 pages. Yet it was passed
with virtually no public hearing or debate
and is accompanied by neither a conference
nor a committee report.®> On October 26, a
triumphant President George W. Bush sign-
ed the USA PATRIOT Act into law.*

J ust six weeks after the September 11

VAST AND UNCHECKED POWERS

FOR THE EXECUTIVE BRANCH

Although some of its provisions do not ap-
pear to be controversial, the USA PATRIOT
Act nevertheless stands out as radical in its
design. To an unprecedented degree, the Act
sacrifices our freedoms in the name of na-
tional security and upsets the democratic
values that define our nation by consoli-
dating vast new powers in the executive
branch of government. Under the Act, the
executive’s ability to conduct surveillance
and gather intelligence is enhanced, pros-
ecutors have a set of new tools to work with,
including new crimes, enhanced penalties,
and longer statutes of limitations, and the

INS has gained the authority to detain im-
migrants suspected of terrorism for lengthy,
or even indefinite, periods of time. And at
the very same time that the Act inflates the
powers of the executive, it insulates the
exercise of these powers from any meaning-
ful judicial and congressional oversight.

It remains to be seen how the executive
will wield its new authority. However, if the
two months that have elapsed since Sep-
tember 11 serve as a guide, we should brace
ourselves for a flagrant disregard of the rule
of law. Already, the Department of Justice
(D0J) has admitted to detaining over 1,100
immigrants, not one of whom has been
charged with committing a terrorist act and
only a handful of whom are being held as
material witnesses to the September 11
hijackings.® Many in this group appear to
have been held for extended time periods
under an extraordinary interim regulation
first announced by Attorney General John
Ashcroft on September 17.% This regulation
sets aside the strictures of due process by
permitting the INS to detain aliens without
charge for 48 hours or an uncapped “addi-
tional reasonable period of time” in the event
of an “emergency or other extraordinary cir-
cumstance.” Also, many in this group are
being held without bond under the pretext
of unrelated criminal charges or minor im-
migration violations, in a modern-day form
of preventive detention. Chillingly, the At-
torney General responded to the passage of
the USA PATRIOT Act not by pledging to use
his new powers responsibly and guard
against their abuse, but instead by vowing
to step up his detention efforts. Conflating
immigrant status with terrorist status, he
declared: “Let the terrorists among us be
warned[, i]f you overstay your visas even
by one day, we will arrest you."’

In addition, the administration has made

no secret of its hope that the judiciary will
accede to its broad reading of the USA PA-
TRIOT Act just as pliantly as Congress ac-
ceded to its broad legislative agenda. In a
letter sent to key senators while Congress
was deliberating over this legislation, As-
sistant Attorney General Daniel J. Bryant,
of DOJ’s Office of Legislative Affairs, openly
advocated for a suspension of the Fourth
Amendment’s warrant requirement in the face
of foreign national security threats.® The
Bryant letter brazenly declares:

As Commander-in-Chief, the Presi-
dent must be able to use whatever
means necessary to prevent attacks
upon the United States; this power,
by implication, includes the author-
ity to collect information necessary
to its effective exercise.’

WHOLESALE SUSPENSION

OF CIVIL LIBERTIES

The administration’s blatant power grab,
coupled with the wide array of anti-terror-
ism tools that the USA PATRIOT Act puts at
its disposal, portend a wholesale suspen-
sion of civil liberties that will reach far be-
yond those who are involved in terrorist
activities. First, the Act places our First
Amendment rights to freedom of speech and
political association in jeopardy, by creat-
ing a broad new crime of “domestic terror-
ism,” and by denying entry to non-citizens
on the basis of ideology. Second, the Act
will reduce our already lowered expectations
of privacy under the Fourth Amendment by
granting the government enhanced surveil-
lance powers. Third, non-citizens will see a
further erosion of their due process rights
as they are placed in mandatory detention
and removed from the United States under
the Act. Political activists who are critical

1. Uniting and Strengthening America by Providing
Appropriate Tools Required to Intercept and Obstruct
Terrorism Act of 2001, Public Law No. 107-56.

2. Adam Clymer, “Antiterrorism Bill Passes; U.S. Gets
Expanded Powers,” New York Times, Oct. 26, 2001, p.
A1; Robin Toner and Neil A. Lewis, “House Passes Ter-
rorism Bill Much Like Senate’s, but With 5-Year Limit,”
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New York Times, Oct. 13, 2001, p. B6.

3. Ibid.

4, Adam Clymer, “Bush Quickly Signs Measure Aiding Antiter-
rorism Effort,” New York Times, Oct. 27, 2001, p. B5.

5. Amy Goldstein, et al., “A Deliberate Strategy of Dis-
ruption,” Washington Post, Nov. 4, 2001, p. Al.

6. See 66 Federal Register 48334-35 (Sept. 20, 2001).

CovertAction Quarterly ® Winter 2001

7. Dan Eggen, “Tough Anti-Terror Campaign
Pledged,” Washington Post, Oct. 26, 2001, p. Al.
8. This undated letter was sent to Senators Bob
Graham, Orrin Hatch, Patrick Leahy, and Richard
Shelby. A copy of this letter is on file with

the author.

9. Bryant Letter at p. 9 (emphasis added).
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of our government or who maintain ties with
international political movements are likely
to bear the brunt of these attacks on our
civil liberties.

Section 802 of the USA PATRIOT Act cre-
ates a federal crime of “domestic terrorism”
that broadly extends to “acts dangerous to
human life that are a violation of the crimi-
nal laws” if they “appear to be intended...
to influence the policy of a government by
intimidation or coercion,” and if they “oc-

cur primarily within the territorial jurisdic-
tion of the United States.” Because this
crime is couched in such vague and expan-
sive terms, it runs the risk of being read by
federal law enforcement agencies as licens-
ing the investigation and surveillance of
political activists and organizations based
on their opposition to government policies.
It also runs the risk of being read by pros-
ecutors as licensing the criminalization of
legitimate political dissent. Vigorous pro-
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test activities, by their very nature, could
be construed as acts that “appear to be in-
tended ... to influence the policy of a gov-
ernment by intimidation or coercion.” Fur-
ther, clashes between demonstrators and
police officers and acts of civil disobedience
(even those that do not result in injuries
and are entirely non-violent) run the risk of
being construed as “dangerous to human
life” and in “violation of the criminal laws.”
Environmental activists, anti-globalization
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activists, and activists who use direct ac-
tion to further their political agendas are
particularly vulnerable to prosecution as
“domestic terrorists.”

Also, Section 803 of the Act makes it a
crime to “harbor or conceal any person [one]
know(s], or has reasonable grounds to be-
lieve, has committed, or is about to com-
mit” specified terrorist activities. Through
the operation of the “domestic terrorism”
and harboring provisions of the Act, politi-
cal activists may unwittingly find themselves
the subject of government surveillance and
prosecution.

Careful monitoring of the use
the government makes of these
provisions will be required in or-
der to ascertain whether indi-
viduals and organizations are
being targeted selectively for
surveillance and prosecution
based on their opposition to
government policies. The First
Amendment does not tolerate
viewpoint-based restrictions on
speech.?®

In addition, Section 411 of
the Act poses an ideological test
for entry into the United States
that takes into consideration core political
speech which enjoys the protection of the
First Amendment. Representatives of a po-
litical or social group “whose public endorse-
ment of acts of terrorist activity the Secre-
tary of State has determined undermines
United States efforts to reduce or eliminate
terrorist activities” can no longer gain en-
try into the United States. Entry is also
barred to non-citizens who have used their
“position of prominence within any country
to endorse or espouse terrorist activity,” if
the Secretary of State determines that the
speech “undermines United States efforts to
reduce or eliminate terrorist activities.”

has

TOLLING THE DEATH-KNELL ON PRIVACY

The USA PATRIOT Act launches a two-pronged
assault on our privacy. First, the Act grants
the executive branch unprecedented, and
largely unchecked, surveillance tools, includ-
ing the enhanced ability to track email and
Internet usage, conduct sneak-and-peek
searches, obtain sensitive educational and
medical records, monitor financial transac-
tions, and conduct nationwide roving wire-
taps. Second, the Act permits law enforce-
ment agencies to circumvent the Fourth
Amendment’s requirement of probable cause
when conducting wiretaps and searches that
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have, as “a significant purpose,” the gath-
ering of foreign intelligence.

By and large, Congress granted the ad-
ministration its wish list of enhanced sur-
veillance tools, coupled with the ability to
use these tools with only minimal judicial
and congressional oversight. Congress failed
to demand in exchange a showing that these
highly intrusive new tools are needed to
combat terrorism and that the administra-
tion can be trusted not to abuse them.

One of the most far-reaching surveillance
tools in the USA PATRIOT Act appears in Sec-

Section 412 vastly inflates the
Attorney General's power to de-
tain immigrants... Upon no more

than the Attorney General’s
unreviewed certification that he

“reasonable grounds...”

tion 215. It permits the FBI to obtain a
court order requiring the production of “any
tangible things (including books, records,
papers, documents, and other items)” sought
for an investigation “to protect against in-
ternational terrorism or clandestine intelli-
gence activities.” The FBI need not suspect
the persons whose records are sought of any
wrongdoing. Furthermore, the class of per-
sons whose records are obtainable under
Section 215 is not limited to foreign pow-
ers and their agents, but may include United
States citizens and permanent residents.
While Section 215 bars investigations of such
persons “solely upon the basis of activities
protected by the first amendment to the
Constitution,” it does nothing to bar inves-
tigations based on other activities that tie
them, no matter how loosely, to an interna-
tional terrorism investigation. A judge pre-
sented with an application from the FBI
meeting the requirements of Section 215 is
required to enter an order if s/he “finds that
the application meets the requirements of
this section.” Section 215 is scheduled to
sunset on December 31, 2005.

Section 412 vastly inflates the Attorney
General's power to detain immigrants who
are suspected of falling into that class. Upon
no more than the Attorney General's
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unreviewed certification that he has “rea-
sonable grounds to believe” that a non-citi-
zen is engaged in terrorist activities or other
activities that threaten the national secu-
rity, a non-citizen can be detained for as
long as seven days without being charged
with either a criminal or immigration viola-
tion.

Of particular concern is Section 213 of
the Act, which authorizes federal agents to
conduct “sneak-and-peek searches,” or co-
vert searches of a person’s home or office
that are conducted without notifying the
person of the execution of the
search warrant until after the
search has been completed. Sec-
tion 213 authorizes delayed no-
tice of the execution of a search
warrant upon a showing of “rea-
sonable cause to believe that
providing immediate notifica-
tion ... may have an adverse re-
sult.”*2 Section 213 also permits
notice of the execution of a war-
rant to conduct a seizure of
items to be delayed where the
court finds a “reasonable neces-
sity” for the seizure.

Section 213 runs contrary to
Fourth Amendment principles. When notice
of a search is delayed, one is foreclosed from
pointing out deficiencies in the warrant to
the officer executing it and from monitor-
ing whether the search is being conducted
in accordance with the warrant. In addition,
Section 213, by authorizing delayed notice
of the execution of a warrant to conduct a
seizure, contravenes Rule 41(d) of the Fed-
eral Rules of Criminal Procedure, which re-
guires that, “The officer taking property
under the warrant shall give to the person
from whom or from whose premises the prop-
erty was taken a copy of the warrant and a
receipt for the property taken or shall leave

10. See RA.V. v. St. Paul, 505 U.S. 377 (1992).

11. Congress has scheduled some, though not all, of
these procedures to sunset on December 31, 2005. See
USA PATRIOT Act § 224(a).

12. USA PATRIOT Act § 213, amending 18 U.S.C. § 3101a.
The definition of the term “adverse result” in Section
213 is borrowed from a statute establishing the stan-
dards under which the government may provide delayed
notice when it searches stored email and other wire
and electronic communications—searches that are not
nearly as intrusive as physical searches of one’s home

* or office. The term is defined in 18 U.S.C. § 2705(a)(2)

as: “(A) endangering the life or physical safety of an
individual; (B) flight from prosecution; (C) destruction
of or tampering with evidence; (D) intimidation of po-
tential witnesses; or (E) otherwise seriously jeopardiz-
ing an investigation or unduly delaying a trial.”



the copy and receipt at the place from which
the property was taken.”

END RUN AROUND THE FOURTH AMENDMENT
Perhaps the most radical provision of the
USA PATRIOT Act is Section 218, which
amends the Foreign Intelligence Surveillance
Act’s wiretap and physical search provisions.
Under FISA, orders permitting the executive
to conduct surreptitious foreign intelligence
wiretaps and physical searches may be ob-
tained without the showing of probable
cause that is required for wiretaps and physi-
cal searches in criminal investigations. Un-
til the enactment of the Act, orders issued
under FISA’s lax standards were restricted to
situations where the gathering of foreign in-
telligence information was “the purpose” of
the surveillance.

Under Section 218, however, orders may
be issued under FISA’s lax standards where
the primary purpose of the surveillance is
criminal investigation, and the gathering of
foreign intelligence information constitutes
only “a significant purpose”of the surveil-
lance. As a result, Section 218 allows law
enforcement agencies to circumvent the
Fourth Amendment simply by claiming that
the gathering of foreign intelligence is “a
significant purpose.” In doing so, Section
218 gives the FBI a green light to conduct
domestic spying on government “enemies”—
a program that reached an ugly apex under
J. Edgar Hoover's directorship (1924-1972).

Section 218 threatens to upset the deli-
cate constitutional balance that was struck
when Congress enacted FISA in 1978. In the
seminal Keith case,** the Supreme Court re-
jected President Richard Nixon’s ambitious
bid for the unchecked executive power to
conduct warrantless wiretaps when investi-
gating national security threats posed by
domestic groups with no foreign ties. The
Court recognized that national security cases
reflect “a convergence of First and Fourth
Amendment values not present in cases of
‘ordinary’ crime.”* With respect to the First
Amendment, the Court wisely observed that
“[o]fficial surveillance, whether its purpose
be criminal investigation or ongoing intel-
ligence gathering, risks infringement of con-
stitutionally protected privacy of speech”
because of “the inherent vagueness of the
domestic security concept ... and the temp-
tation to utilize such surveillances to over-
see political dissent.”*

With respect to the Fourth Amendment,

the Court acknowledged “the President’s do-
mestic security role,” but refused to exempt
the President from the Fourth Amendment’s
warrant requirement.'® The Court explained
the oversight function assumed by the judi-
ciary in its review of applications for war-
rants “accords with our basic constitutional
doctrine that individual freedoms will best
be preserved through a separation of pow-
ers and division of functions among the dif-
ferent branches and levels of Government.”

Notably, the Keith Court specifically de-
clined to examine “the scope of the
President’s surveillance power with respect
to the activities of foreign powers, within
or without this country.”*® To fill the vacuum
left by Keith, in 1978, Congress enacted FISA,
which is premised on the assumption that
Fourth Amendment safequards are not as
critical in foreign intelligence investigations
as they are in criminal investigations. The
Supreme Court has yet to rule on FISA's con-
stitutionality. However, the Fourth Circuit
has held that “the executive should be ex-
cused from securing a warrant only when
the surveillance is conducted ‘primarily’ for
foreign intelligence reasons,” because “once
surveillance becomes primarily a criminal in-
vestigation, the courts are entirely compe-
tent to make the usual probable cause de-
termination, and because, importantly, in-
dividual privacy interests come to the fore
and government foreign policy concerns re-
cede when the government is primarily at-
tempting to form the basis for a criminal
prosecution.”*®

The constitutionality of Section 218 is
in considerable doubt. The extremist posi-
tion staked out by DOJ in the Bryant Letter,
which argues that “[i]f the government’s
heightened interest in self-defense justifies
the use of deadly force, then it certainly
would also justify warrantless searches,”
would undermine the separation of powers
doctrine.?® Until the Supreme Court weighs
in on this matter, the government will find
itself in a quandary each time it seeks to
prosecute a criminal defendant based on
evidence that, although properly obtained
under the lesser showing required by Sec-
tion 218, does not meet the probable cause
showing required by the Fourth Amendment.
Should the government decide to base pros-
ecutions on such evidence, it will run the
risk that evidence will be suppressed under
the Fourth Amendment exclusionary rule.*
Section 218 is scheduled to sunset on De-
cember 31, 2005.
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STRIPPING IMMIGRANTS OF
CONSTITUTIONAL PROTECTIONS

The USA PATRIOT Act deprives immigrants
of their First Amendment and due process
rights through two mechanisms that oper-
ate in tandem. First, Section 411 of the
Act vastly expands the class of immigrants
that can be removed on terrorism grounds.
Notwithstanding the fact that the term “ter-
rorist activity” is commonly understood to
include only premeditated and politically
motivated violence targeted against a civil-
ian population, Section 411 stretches the
term beyond recognition to encompass any
crime that involves the use of a “weapon or
dangerous device (other than for mere per-
sonal monetary gain).” Under this broad defi-
nition, an immigrant who grabs a knife or
makeshift weapon in the midst of a heat-of-
the-moment altercation or in committing a
crime of passion may be subject to removal
as a “terrorist.”

The term “engage in terrorist activity”
has also been expanded to include solicit-
ing funds for, soliciting membership for, and
providing material support to, a “terrorist
organization,” even when that organization -
has legitimate political and humanitarian
ends and the non-citizen seeks only to sup-
port these lawful ends. In such a case, Sec-
tion 411 would permit guilt to be imposed
solely on the basis of political associations
protected by the First Amendment.?

To complicate matters further, the term
“terrorist organization” is no longer limited
to organizations that have been officially
designated as terrorist and that have there-
fore had their designations published in the
Federal Register. Instead, Section 411 now
includes as “terrorist organizations” groups
that have never been designated as terror-
ist if they fall under the loose criterion of
“two or more individuals, whether organized
or not,” which engage in three specified ter-
rorist activities. In situations where a non-

13. United States v. United States District Court for
the Eastern District of Michigan, 407 U.S. 297 (1972)
(Keith).

14. Ibid. p. 313.

15. Ibid. p. 320.

16. Ibid. p. 320.

17. Ibid. p. 317.

18, Ibid. p. 309.

19. United States v. Truong Dinh Hung, 629 F.2d 908,
915 (4™ Cir. 1980).

20. See note 9, supra, and the accompanying text.
21. The exclusionary rule is a judicially created rule
that bars prosecutors from using incriminating
evidence obtained in violation of the Fourth
Amendment to prove guilt. See, e.g., Mapp v. Ohio,
367 U.S. 643, 655 (1961).
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citizen has solicited funds for, solicited mem-
bership for, or provided material support to,
an undesignated “terrorist organization,”
Section 411 saddles him with the diffi-
cult, if not impossible, burden of
“demonstrat[ing] that he did not know, and
should not reasonably have known, that the
act would further the organization’s terror-
ist activity.” Furthermore, while Section 411
prohibits the removal of a non-citizen on
the grounds that he solicited funds for, so-
licited membership for, or provided material
support to, a designated “terrorist organi-
zation” at a time when the organization was
not designated as a “terrorist organization,”
it does not prohibit the removal of a non-
citizen on the grounds that he solicited
funds for, solicited membership for, or pro-
vided material support to, an undesignated
“terrorist organization” prior to the enact-
ment of the Act.

At the same time that Section 411 vastly
expands the class of immigrants who can be
removed on terrorist grounds, Section 412
vastly inflates the Attorney General's power
to detain immigrants who are suspected of
falling into that class. Upon no more than
the Attorney General’s unreviewed certifica-
tion that he has “reasonable grounds to
believe” that a non-citizen is engaged in
terrorist activities or other activities that
threaten the national security, a non-citi-
zen can be detained for as long as seven
days without being charged with either a
criminal or immigration violation. This low
level of suspicion falls far short of a finding
of probable cause, and appears even to fall
short of the reasonable and articulable sus-
picion that supports a brief investigatory
stop under the Fourth Amendment.

If the non-citizen is charged with an im-
migration violation, he is subject to man-
datory detention and is ineligible for release
until he is removed, or until the Attorney
General determines that he should no longer
be certified as a terrorist. Until the immi-
gration proceedings are completed, the At-
torney General is required to review his cer-
tification once every six months. However,
the Act does not direct the Attorney Gen-
eral either to inform the non-citizen of the
evidence on which the certification is based,
or to provide the non-citizen with an op-
portunity to contest that evidence at an Im-
migration Judge hearing or other adminis-
trative proceeding. Instead, the Act limits
the non-citizen’s ability to seek review of
the certification to a habeas corpus proceed-
ing filed in federal district court, appeals
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from which must be filed in the Court of
Appeals for the District of Columbia. Since
habeas proceedings are civil rather than
criminal in nature, the government has no
obligation under the Sixth Amendment to
provide non-citizens with free counsel in
such proceedings.

Even where a non-citizen who is found
removable is found eligible for asylum or
other relief from removal, Section 412 of the
Act does not permit his release. Further, in
the event that the non-citizen is found re-
movable, but removal is “unlikely in the rea-
sonably foreseeable future” (most likely be-
cause no other country will accept him) he
may be detained for additional periods of
six months “if the release of the alien will
threaten the national security of the United
States or the safety of the community or
any person.”

The Due Process Clause “applies to all
‘persons’ within the United States, includ-
ing aliens, whether their presence is lawful,
unlawful, temporary, or permanent.” Yet, the
Act exposes immigrants to extended, and,
in some cases, indefinite, detention on the
sole authority of the Attorney General's un-
tested certification that he has “reasonable
grounds to believe” that a non-citizen is
engaged in terrorist activities. It remains to
be seen what evidentiary safeguards, if any,
the Attorney General will build into his regu-
lations implementing the Act. It also remains
to be seen how rigorous federal court ha-
beas reviews of such certifications will be
and to what extent the courts will demand
that the Attorney General base his certifi-
cation on objective evidence. Nevertheless,
it is hard to avoid the conclusion that the
Act’s certification and mandatory detention
provisions will deprive non-citizens of their
liberty without due process of law.

WILL THE JUDICIARY UPHOLD

THE BILL OF RIGHTS?

Our commitment to the Bill of Rights and to
the democratic values that define this na-
tion have been put to the test by the events
of September 11. Already, Congress and the
administration have demonstrated their ea-
gerness to sacrifice civil liberties in hopes
of gaining an added semblance of security.
The task of upholding the Bill of Rights (or
acquiescing in its surrender) will soon fall

to the judiciary, as lawsuits testing the con-

stitutionality of the USA PATRIOT Act wind
their way through the courts.

The extent to which the judiciary will
defer to the administration’s views on the
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troubling First and Fourth Amendment is-
sues presented by the USA PATRIOT Act, tol-
erate ethnic and ideological profiling by the
Administration as it implements the Act, and
allow the due process rights of immigrants
in detention to be eroded remain open ques-
tions. Certainly, the more anxious the times
become, the more likely the judiciary will
be to side with the administration, at least
where it is convinced that the measures are
vital to the national security, are not moti-
vated by discriminatory intent, and tread
as lightly as possible upon civil liberties.
The recent words of Supreme Court Justice
Sandra Day 0'Connor, who so often figures
as the swing vote on pivotal decisions, do
not hold out hope for a vigorous defense of
our political freedoms by the judiciary. Fol-
lowing a visit to Ground Zero, where the
World Trade Center once stood, the Justice
bleakly predicted, “We're likely to experience
more restrictions on personal freedom than
has ever been the case in this country.”?

Nancy Chang is the Senior Litigation Attorney
at the Center for Constitutional Rights in New
York City. Her work at the Center has focused
on protecting the First Amendment rights of
political activists against government efforts
to silence dissent, safeguarding civil liberties
against measures taken in the name of na-
tional security, protecting the constitutional
rights of immigrants, and combating racial pro-
filing. This article is excerpted from a longer
piece to be published by Seven Stories Press.

22. The Supreme Court has described guilt by associa-
tion as “alien to the traditions of a free society and the
First Amendment itself.” NAACP v. Claiborne Hardware
Co., 458 U.S. 886, 932 (1982).

23. Linda Greenhouse, “In New York Visit, 0'Connor Foresees
Limits on Freedom,” New York Times, Sept. 29, 2001, p. B5.
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by the Khmer Rouge. American and British
advisers and arms shipments aided
Sihanouk’s and Sann’s forces, which carried
out coordinated military operations with
Khmer Rouge troops and were often com-
manded by Khmer Rouge officers. Western
arms frequently found their way into Khmer
Rouge arsenals as many members of
Sihanouk’s and Sann’s organizations be-
longed to the Khmer Rouge. U.S. officials
pressured humanitarian groups to supply
food and aid to help sustain the Khmer
Rouge.”

After the fall of the Khmer Rouge, Viet-
nam maintained a troop
presence in Cambodia in
order to help defend the
fledgling Hun Sen govern-
ment and prevent the re-
turn to power of mass mur-
derers. American officials
were outraged, and spared
no effort to reverse the
situation. Western-spon-
sored peace negotiations in
1989-1990 succeeded in
obtaining the withdrawal
of Vietnamese troops. The
second goal of Western negotiators was to
replace or weaken socialist forces in Cambo-
dia. Under pressure, Cambodia was obliged
to bring officials from Sann’s and Sihanouk’s
organizations into the government. Cambo-
dia was also compelled to restore the mon-
archy and place Sihanouk back on the throne.
During the peace negotiations, American
officials insisted that the Khmer Rouge be
given a prominent role in the new govern-
ing coalition.** As one U.S. negotiator ex-
plained, “No Khmer Rouge, no deal.””* The
Khmer Rouge, fiercely anti-Vietnamese, still
harbored dreams of seizing territory from
Vietnam. This harmonized with U.S. goals
in the region, also fiercely anti-Vietnamese.
A Hun Sen government in Cambodia friendly
to Vietnam was impermissible. Vietnam had
to be isolated, even if it meant risking the
return to power of executioners in Cambo-
dia. Only Khmer Rouge intransigence failed
to bring about the realization of the West-
ern demand for the inclusion of Khmer Rouge
officials in the government. Preferring to
continue the guerrilla struggle, the Khmer
Rouge hoped to grab sole control of gov-
erning reins through force of arms.

As Cambodian government troops closed
in on the last remnants of Khmer Rouge
forces in March 1998, Khmer Rouge warlord
Ta Mok communicated an offer through Thai
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military channels to turn the Khmer Rouge
leader, Pol Pot, over to the United States.
Taken by surprise, U.S. officials turned down
the offer.2¢ No desire for a tribunal here. They
didn’t want him. But Cambodia wanted him,
so the U.S. had to act to prevent that eventu-
ality. The U.S. needed time to structure pro-
ceedings, presumably in order to ensure that
the American role in support of Pol Pot would
not surface during a trial.

Following the final defeat of the Khmer
Rouge, the Cambodian government an-
nounced that Khmer Rouge leaders would
be tried for crimes against humanity. The

The Khmer Rouge,

fiercely anti-Vietnamese, still harbored
dreams of seizing territory from Vietnam.

This harmonized with U.S. goals in the
region, also fiercely anti-Vietnamese.

U.S. immediately demanded that any trial
be conducted solely under United Nations
auspices, in other words, under terms dic-
tated by the U.S. After lengthy wrangling,
Western threats and pressure forced Cambo-
dia to relent and seek a compromise in which
the trials would be conducted in Cambodia,
but with a mix of Cambodian and Western
prosecutors and judges. A major sticking
point was whether the controlling majority
will be Cambodian or Western. In response
to a hostile letter sent from UN Secretary
General Kofi Annan in April 2000, Hun Sen
announced that the Khmer Rouge trials
would not be limited to the years in which
it held power, but would cover the entire
period of 1970 to 1999.Y This touched di-
rectly on the worst fears of U.S. officials,
spanning events from the CIA-backed mili-
tary coup in Cambodia in 1970 through the
final years of Western support for the Khmer
Rouge. Only a hastily drawn American plan
for evenly divided prosecution and judicial
teams brought an agreement on the trial,
ensuring that only the years of Khmer Rouge
power would be considered.’® The Cambodi-
ans also had reason to worry. Their justifi-
able fear was that a prosecution team with
a Western majority would seize the oppor-
tunity to seek the arrest of Hun Sen and
other leaders of the Cambodian People’s Party
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(CPP) on trumped-up charges. The elimina-
tion of the CPP from the scene and the in-
stallation of a government more amenable
to Western diktat has long been a Western
goal. Clearly the U.S. motivation is to steer
any trials in a direction favorable to its in-
terests. Despite apparent agreement, West-
ern insistence on majority control contin-
ues. When Hun Sen announced that a draft
law on the conduct of the trial would be
passed by August 2001, Kofi Annan fired off
a threatening letter, demanding full adher-
ence to all Western demands. Unbowed, Hun
Sen responded, “It seems to me that the UN
does not want Cambodia
to proceed with the trial,
so I want Kofi Annan to
be careful with the sover-
eignty and the indepen-
dence of a nation, and let's
talk straight and be clear
with each other. I am
afraid of nobody. This is a
Cambodian issue. To join
us or not is up to you.”*

IN YUGOSLAVIA

In March 1998, the seces-
sionist Kosovo Liberation Army (KLA) was a
small force with about 300 members. Turn-
ing a blind eye to the KLA's policy of murder
and intimidation, the U.S., Germany and
Great Britain sent arms shipments and pro-
vided training to the KLA, building it up
into a major guerrilla army with as many as
30,000 members.?® Western intervention
turned a small conflict into a major crisis.
As a pretext, NATO relied on the crisis it had
created in order to justify waging a war of
aggression against Yugoslavia. Foremost
among crimes against humanity is the crime
against peace, and for this crime NATO and
Western leaders clearly bear guilt. Every town
and city in Yugoslavia was the target of their
bombs. My travels throughout Yugoslavia
shortly after the war confirmed that NATO

26. Steve Galster, “Afghanistan: the Making of U.S. Policy,
1973-1990,” National Security Archive, October 9, 2001.
27. Interview with Zbigniew Brzezinski, Le Nouvel Observateur
(Paris), January 15-21, 1998, translated by William Blum.
28. Steve Colt, “Anatomy of a Victory: CIAs Covert Afghan
War,” Washington Post, July 19, 1992.
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ghanistan,” (New York: International Publishers, 1984).

30. According to bin Laden: “To counter these atheist Rus-
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were trained by Pakistani and American officers. The weap-
ons were supplied by the Americans, the money by the Sau-
dis.” Ahmed Rashid, Taliban: Militant Islam, Oil and Funda-
mentalism in Central Asia (New Haven: Yale, 2000).



deliberately targeted civilians. Entire resi-
dential areas were wiped out. Houses, apart-
ment buildings, factories, schools, hospitals,
bridges, power plants, offices and a passen-
ger train were destroyed. Cluster bombs, anti-
personnel in nature, were dropped on resi-
dential areas, tearing human beings to
pieces. Over 2,000 civilians were killed and
more than 10,000 wounded by NATO.
Western leaders could not sell the war
to their publics by revealing that it was in-
tended to create a market friendly to West-
ern corporate interests, so they concocted
the lie of concern for Albanian human rights.
When NATO bombs started
falling, Serbian extremists
became enraged, blaming Al-
banians for the bombs.
Right-wing paramilitary
squads formed, venting their
rage on Albanian civilians in
mainly border areas of
Kosovo. Rogue police and
criminal gangs, both Serbian
and Albanian, took advan-
tage of the chaos to loot
homes and drive away occu-
pants. Yugoslav security
forces, the target of NATO bombs, struggled
to stabilize the situation. By the third week
of the war, they were escorting Albanian refu-
gees back to their hpmes, and within two
months order had been restored to most of
Kosovo.? Yugoslav security forces fought
against the terrorism of both the KLA and
Serbian paramilitaries, and by the end of the
war had arrested over 500 Serbian extrem-
ists for crimes against Albanian civilians.??
President Milosevic's position was con-
sistent. He advocated ethnic equality. His
delegation at the Rambouillet peace talks
consisted of members of every ethnic group
in Kosovo, including Albanian. Serbs were a
minority in the Yugoslav delegation.? At the
talks, the Yugoslav delegation offered wide-
ranging autonomy for Kosovo. Repeatedly,
Milosevic stated his commitment to a multi-
ethnic society. His words from a 1992 speech
are typical: “We know that there are many
Albanians in Kosovo who do not approve of
the separatist policy of their nationalist lead-
ers. They are under pressure, intimidated, and
blackmailed, but we shall not respond with
the like. We must respond by offering our
hand, living with them in equality, and not
permitting that a single Albanian child,
woman, or man be discriminated against in
Kosovo in any way. We must, for the sake of
all Serbian citizens, insist on the policy of

brotherhood, unity, and ethnic equality in
Kosovo. We shall persevere on this policy.”*
A monumental propaganda campaign has
succeeded in achieving one of the most as-
tounding smear campaigns in history, paint-
ing a socialist devoted to democratic ideals
as a racist hatemonger.

Milosevic’s offense was his opposition to
privatization and foreign control of the
Yugoslav economy. The U.S.-organized
Balkan Stability Pact called for a region un-
der the sway of the free market model. Yugo-
slavia, strategically positioned along the Danube
and astride a major highway transportation route,

Reagan’s favorite Mujahedin leader,
Gulbuddin Hekmatyar, had first distin-
guished himself in early days by leading

fellow-students at Kabul University in
throwing acid in the faces of women who
did not wear the veil.

stood in the way of the effort to place the Balkans
under total Western economic domination.
Milosevic points out that Yugoslavia, as “the re-
maining socialist government threatening capi-
talist control of Europe,” provided “living proof
history had not ended, that more than one eco-
nomic system was possible.”?

The common thread running through these
examples is not a zeal for justice and human rights
by the West, but a vindictive urge to seek the
imprisonment or murder of its opponents.
Nothing can stand in the way of corporate
profits. As one man in Yugoslavia told me,
“I think our President Milosevic is more of a
problem for imperialism than for us.”

OF TERRORISM AND ‘FREEDOM FIGHTERS'

It is an interesting exercise to contrast responses
to terrorism. When the KLA assassinated Yugoslav
citizens, including Albanian, by the many hun-
dreds, President Milosevic sent security forces to
fight the KLA and attempt to restore order. It
was his duty to protect his country and his citi-
zens, yet NATO responded by continuing to pro-
vide arms, reconnaissance and training to the
terrorists. NATO also engaged in terrorism itself
by bombing those who opposed terrorism, kill-
ing and wounding thousands of innocents in the
process. When the U.S. itself suffered temible
losses at the hands of terrorists on September
11, 2001, it responded by bombing Afghanistan.
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The Al-Qaida network, with cells in 60 countries,
remains largely intact. This approach is analo-
gous to battling the Mafia by bombing the entire
territory of Italy. Clearly, other interests are be-
ing pursued. A Taliban-led Afghanistan did
not, Minerva-like, instantly spring forth fully-
grown. In April 1979, U.S. officials began
meeting with Mujahedin guerrillas and asked
a Pakistani military official to recommend
Mujahedin organizations deserving of U.S.
support. This was seven months before So-
viet intervention on behalf of the Afghan
socialist government.?® According to
Zbigniew Brzezinski, National Security Ad-
viser at the time, on July 3,
1979, “President Carter signed
the first directive for secret aid
to the opponents of the pro-
Soviet regime in Kabul.”
Brzezinski explained to Carter
that in his “..opinion this aid
was going to induce a Soviet
military intervention.” Al-
though the brutality of the
Mujahedin was already evident,
Brzezinski reflected years later,
“That secret operation was an
excellent idea. It had the ef-
fect of drawing the Russians into the Af-
ghan trap.”? The U.S. secret war in Afghani-
stan escalated under the Reagan adminis-
tration, totaling over $3.8 billion, the larg-
est covert action ever undertaken.?® The in-
tervention continued long after the with-
drawal of Soviet troops, right up until
Mujahedin forces captured Kabul three years
later, in 1992. Once the socialist govern-
ment was toppled, U.S. interest faded as
Mujahedin warlords fiercely battled each
other for supremacy, while thousands died.
And yet, no one has asked to try the U.S. for
crimes against humanity.

Afghanistan was exactly what the U.S.
worked so assiduously to achieve: the most
repressive government on the planet, intol-
erant, misogynist, and murderous. The na-
ture of those the U.S. supported was never a
mystery. President Reagan’s favorite
Mujahedin leader, Gulbuddin Hekmatyar, had
first distinguished himself in early days by
leading fellow-students at Kabul University
in throwing acid in the faces of women who
did not wear the veil.”
~ Mujahedin troops routinely tortured and
mutilated captured Soviet and Afghan gov-
ernment soldiers. American advisers were of-
ten present but ignored the cries of those
who were savagely tortured. Mujahedin forces
frequently burned down schools and mur-
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dered teachers for having the temerity to
teach women how to read and write. Among
those receiving U.S. weapons, training and
assistance was Osama bin Laden.* They were
“freedom fighters” as long as they murdered
leftists. They only became terrorists when
those they murdered included Americans.

SHOW TRIAL

Who can believe that Slobodan Milosevic
could possibly receive a fair trial at the hands
of the International Criminal Tribunal for
Former Yugoslavia (ICTY)? He wasn't even
allowed to speak at his arraignment with-
out having his microphone twice switched
off. At his later appearance at a status con-
ference, where issues of concern could be
raised, his microphone was again turned off
and the judges walked out. At Milosevic's
third appearance before the Tribunal on Oc-
tober 29, 2001, his microphone was once
again switched off. Court officials routinely
try Milosevic in the press by feeding emo-
tive lies to Western media. Milosevic, how-
ever, remains muzzled even outside of the
courtroom. Following Milosevic's brief tele-
phone interview to Fox News, tribunal offi-
cials angrily threatened that a repeat would
result in the removal of all prison privileges,
including the right to mingle with other pris-
oners and to receive visitors and mail.

For over one month, the tribunal kept
Milosevic in solitary confinement, refusing
to allow him to consult with his lawyers.
Subsequent planned consultations are often
frustrated by the denial of visas for his law-
yers or disapproval by the tribunal. Tribunal
officials, violating the basic right of confi-
dentiality, generally monitor those consul-
tations that do take place. Cameras spy on
Milosevic in his cell, round the clock.
Milosevic, who insists on representing him-
self in court, is denied this right, as well.
The tribunal has, over Milosevic's objections,
appointed three amici curige (friends of the
court) to represent him during proceedings.
Their task will be to give a false appearance
of a fair trial, and prevent Milosevic from
challenging the legality of the court and pre-
senting an effective defense. He will be de-
nied say in his own defense. Even the Nazis
allowed Bulgarian communist leader Georgi
Dimitrov to speak and to conduct his own
defense at the Reichstag Fire Trial in 1933.
The ICTY cannot match even the low stan-
dard of Nazi justice.

The tribunal was created at the behest of
the United States. It receives funding and
direction from its NATO masters. It cannot

24

be an impartial judge of events in the Balkans
when it is controlled by the nation most re-
sponsible for the region’s tragedy. It was the
U.S. that armed and supported secessionist
forces, deliberately wrecked peace negotia-
tions in 1992 and 1993, and participated in
the wars itself, most notably by its brutal
bombing of Yugoslavia in 1999. The court is
a servant of a party to the dispute it judges.
Geoffrey Locke, a retired British barrister,
points out that the tribunal “makes up its
own rules of procedure and evidence and is
answerable to nobody.” Furthermore, he adds,
“the judge is required to call for additional
evidence or request modification of the in-
dictment “in support of any count. This pro-
duces the wholly outrageous situation that
a judge of the very court which is to try the
case is not merely empowered, but positively
directed, to act as counsel for the prosecu-
tion in the preparation of the case and sug-
gest how it could be bolstered or im-
proved!”!

An ad-hoc tribunal, established to judge
events in only one location violates the con-
cept of equality of law. Attempts to create
an International Criminal Court, which would
have jurisdiction throughout the world, have
foundered on the rocks of U.S. insistence
on inclusion of a clause exempting U.S. citi-
zens from prosecution. Even the theoretical
possibility of a trial for U.S. war crimes must
be blocked. In reality, an International Crimi-
nal Court would serve the interests of impe-
rialism, just as the ICTY does. Only the vic-
tims of Western aggression would be tried.
“The United States itself,” Milosevic writes,
“immune from control or prosecution and
above the law, uses its power to cause the
persecution of enemies it selects to terror-
ize and further demonize.”*

During NATQ's war against Yugoslavia, the
Tribunal hastily composed its indictment of
Milosevic and four other Yugoslav leaders in
order to bolster sagging public support for
the war. Created and funded by the same
Western powers that carried out NATQ's war,
the ICTY serves its master. The trial is widely,
and rightly, seen as setting an important
precedent. No longer would international law
be an impediment to action. Already the war
established that Western powers could wage
war without authorization by the United Na-
tions. The trial will establish their right to
seize anyone without regard to borders or
legal niceties. Anyone resisting Western de-
mands would be threatened with abduction
and imprisonment. It will be yet another tool
for imposing Western domination over other

CovertAction Quarterly ® Winter 2001

nations, and it will be used. The trial of
Slobodan Milosevic will be a show trial with
a preordained verdict.

The real war criminals are not on trial.
They act as judge and jury. We are witness-
ing the outrageous spectacle of criminals
judging their victims. President Milosevic’s
only crime was that he had the courage to
stand up to NATO despite overwhelming
odds, to patriotically defend his country
against aggression. Shortly after the war, I
was a member of a delegation that inter-
viewed Albanian refugees who fled to
Belgrade. Among those we interviewed was
Fatmir Seholi, Chief Editor at Radio Televi-
sion Pristina until NATO troops entered
Kosovo and expelled him from the province.
Unlike those in the West deluded by propa-
ganda, he knew a real war criminal when he
saw one. “Every NATO bombing was a big
problem,” he told us. “There was no purpose
relating to the Serbian nation or the Alba-
nian nation. Whether that was their purpose
or not, people were killed. The man who
could command NATO to bomb people is not
human. He is an animal. After the bombing
at Djakovica, I saw decapitated bodies. I
have pictures of that. It is horrible, terrible.
I saw people without arms, without feet.”
Seholi demanded, “Who is Clinton to accuse
another? I would like to say to Hillary Clinton
that her husband is an immoral person. That
man ruined our state for no reason. What
would he say if someone bombed the United
States, bombed the White House? Who is
the evil man here? Milosevic, who is pro-
tecting the territory of Yugoslavia and pro-
tecting the people of Kosovo, or Clinton, who
bombs us?"

Gregory Elich has published over 40 articles
on the Balkans and East Asia in CovertAction
Quarterly, Politika, Columbus Dispatch, and
other publications. He has been involved in
peace activities opposing U.S. wars in Viet-
nam, Central America, Irag and the Balkans.
He testified at the IAC Commission of Inquiry
into NATO war crimes in July 1999.
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that Palestinians drop their “unrealistic de-
mands” about refugee rights. These prin-
ciples, supposedly sacred in the case of
“Kosovars,” are in the case of Palestinians
dismissed as a fantasy, a ploy and an insidi-
ous plot to destroy Israel.

Consider also the barefaced racism in the
disparity between Israel's “Law of Return”
and its opposition to the Palestinian Right
of Return. Since its founding, Israel has
opened its borders, and those of the occu-
pied Palestinian territories, to anyone it con-
siders Jewish, but has steadfastly refused
to allow the Palestinians to return to their
* own homes and lands simply on the grounds
that they are not Jewish.

] The concepts of return expressed in

Israel's Law of Return and the Palestinian
Right of Return are fundamentally different.
The first is to a generalized area of religious
and historic importance to the Jewish
people. In sharp contrast, the right of re-
turn for Palestinians is not religious or an-
cestral, but is attached to specific homes
and parcels of ground to which many Pales-
tinian refugees are the legal, deed holding,
owners.

President Clinton was essentially asking
Palestinians to forget about their homes and
property and adopt a Zionist-like attitude
which would see “return” as satisfied by
physical presence in the West Bank, Gaza
and (perhaps) East Jerusalem. This formula-
tion is a grand betrayal of the basic human
right of refugees to return to their homes.

The right of return is guaranteed to all
refugees by the Universal Declaration of Hu-
man Rights and the Fourth Geneva Conven-
tion. Article 13 of the Universal Declaration
of Human Rights reads: “Everyone has the
right to leave any country, including his own,
and to return to his country.” Following their
expulsion in 1948, it was specifically ap-

- plied to the Palestinian refugees in UN Reso-
" lution 194, which demands that “...the refu-
gees wishing to return to their homes and
live at peace with their neighbors should be
permitted to do so at the earliest practi-
cable date, and that compensation should
be paid for the property of those choosing
not to return and for loss of or damage to
property..."?

Indeed, the Geneva Convention anticipates
and absolutely prohibits the renunciation
of rights that Israel and the United States
are trying to force the Palestinians to ac-
cept. Drafted in the aftermath of the Sec-
ond World War, the Convention recognizes
that a conqueror is often able to force a

subjugated people to sign away their rights.
Therefore Article 8 forbids any renunciation,
in whole or in part, of any of the rights it
guarantees.?

The most troubling aspect of American
proposals is not the disregard they show for
the rights and interests of the Palestinian
refugees themselves, or the flawed notion
that “peace” and reconciliation can be based
on a massive denial, and renunciation, of
human rights, but the extreme violence it
does to the very concept of universal hu-
man rights.

PALESTINIAN RIGHT OF RETURN

IN PRACTICE

Palestinian public opinion could accept some
of the compromises in the US-Israeli pro-
posals but draws the line at giving up the
right of return. Prime Minister Barak repeat-
edly declared, however, that he would not
sign any agreement that included the right
of return in “any shape or form,” and his
successor holds the same view.?

Today there are 3.7 million Palestinian
refugees living inside the Occupied Territo-
ries and neighboring countries, according
to the United Nations.* About 1.2 million
still live in refugee camps.> Many Palestin-
ians consider themselves refugees and ex-
iles, even though they do not live in camps,
because Israel has confiscated their prop-
erty and prevents them from coming home.

Given the choice, most Palestinians al-
ready settled in other countries would prob-
ably choose compensation and Israel’s full
acknowledgment of ‘its responsibility for
their exile. But for hundreds of thousands
of Palestinian refugees who have been kept
in refugee camps and denied basic human
rights by both Israel and, sometimes, the
Arab states hosting them, the right of re-
turn is a necessity. It represents the possi-
bility of beginning a new life on the condi-
tion that they are prepared, as Resolution
194 says, to live in peace with their neigh-
bors—the Israelis.

Of course, the implementation of the
right of return will have to be negotiated
with Israel at every step and include mea-
sures to assuage Israeli fears of being over-
whelmed, by ensuring that return and com-
pensation of refugees occur in a regulated
manner.

A major Israeli objection to the imple-
mentation of the Right of Return is the ar-
gument that almost one million Jews from
Arabs states moved or fled to Israel during
the years following the establishment of that
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state. This is described as a “transfer of popu-
lations,” and is supposed to legitimize the
ethnic cleansing and permanent exclusion
of the Palestinians from Israel. This argu-
ment makes a mockery of the principles of
refugee rights enshrined in human rights law,
and conceives of people not as individuals
with rights inherent to their status as hu-
man beings but as members of mutually ex-
clusive ethnic/national clumps. Further, in
accordance with the ideals of Zionism, it sees
the presence of Jews from the Arab world in
Israel as natural and desirable, and the pres-
ence of Palestinians in their original homes
and villages in Israel as a “demographic
threat.”

What is never acknowledged in these dis-
ingenuous arguments is that this “popula-
tion transfer” was a key to the realization of
Zionism but a calamity for Palestinian na-
tional and collective interests. Thus what is
presented as an equal “exchange” has been
solely to the benefit of one party to the con-
flict. It is no doubt true that some, perhaps
many, Israeli Jews with origins in the Arab
world could be classified as refugees and
have legitimate claims on property and re-
turn. While some interest in property recov-
ery has been expressed, there is no move-
ment for these communities to return. Hon-
est supporters of international law and refu-
gee rights should equally uphold Palestin-
ian and Jewish claims to exercise these
rights. However, the fact that one group of
refugees prefers to assimilate in a new coun-
try cannot force the same option on another
group, some of whom may wish to exercise
the right to return. "

Supporters of Israel argue that the Oslo
agreements and the idea of two states in
Palestine necessarily means the renunciation
of all refugee rights in Israel. However, the
development of a Palestinian state would
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ANTHRAX TERRORISM

Investigative muddle, or criminally reckless endangerment?

By DAVID NEIWERT

dia appeared to be working on the as-

sumption that international terrorism
was the likely source of hundreds of anthrax
letters, real and imaginary. In late October,
the Bureau and the press began to change
their tune. They began looking for a terror-
ist closer to home—and domestic right-wing
extremists are the leading candidates, for a
wealth of reasons. The first correc-
tive view came from outside the
U.S.—Scott Ritter's article in the
Guardian of London, October 19,
2001 under the headline “Don’t
Blame Saddam for This One; there is
no evidence to suggest Iraq is be-
hind the anthrax attack.” Ritter is
an ex-U.S. Marine and former UN
weapons inspector in Iraq.’

On October 25, the lead FBI in-
vestigator into the anthrax attacks
met with security staff from abor-
tion providers and abortion-rights
advocates who were among those re-
ceiving a flurry of hoax anthrax threats
shortly after the real anthrax attacks became
public. The meeting was the first indication
that the FBI was examining whether the two
cases might be connected. On November 9,
the Bureau released a “Linguistic/Behavioral
Analysis of Anthrax Letters,” describing the
person who wrote the letters accompanying
the anthrax as almost certainly an adult
male, a “lone wolf” with access to the spores
through lab work. Investigators told report-
ers the evidence pattern indicates home-
grown terrorism. “We're certainly looking in

For weeks, the FBI and mainstream me-

that direction right now as far as someone
domestic,” an FBI supervisor told the New
York Times.?

The potential connection to the hoax an-
thrax threats at abortion clinics could prove
significant, because investigators believe
those hoaxes—which have been used to ter-
rorize clinics since 1998—were almost cer-
tainly perpetrated by a variety of anti-abor-

Anthrax. It would take me a few more
days to get some cholera. It would take
me maybe a few more days to get some

plague. It's easy. Botulism is the one

that concerns me, because anti-botu-
lism toxin is very hard to make. I could
do it, but it’s hard to make. Anthrax, on

the other hand, is easy to make.

tion extremists, none of whom have ever
been caught. In recent weeks, the hoaxes
have mushroomed, with over 500 sent to
abortion-rights advocates since early Octo-
ber. FBI officials said they are intensifying
the investigation into the anthrax hoaxes,
which have been reassigned to a special unit
of the domestic-terrorism division.?

APOSTLE OF ANTHRAX

Right-wing extremists have elevated anthrax
threats to a near fetish. Anti-abortion zeal-
ots have made the hoax anthrax threat a

commonplace for workers at clinics. Neo-
Nazis and other white supremacists have long
displayed a fascination with the notion of
anthrax as a tactical weapon, although the
bulk of these have been long on fantasy.

But, according to a story in the Indepen- °

dent of London, “It is an American phenom-

enon: in 1999, the latest year for which

records are available, there were 83 criminal
incidents worldwide where a quan-
tity of anthrax was actually present,
of which 81 were in the U.S.”

Fairly typical were the three Pa-
triot movement members from Texas
who planned to kill President Clinton
and other federal officials with bio-
logical weapons, deploying a cactus
thorn coated with anthrax and fired
by a modified butane lighter.® Vari-
ous Patriot manuals focused on the
threat of biological warfare, and the
fully prepared believer could always
purchase a bio-chem suit from the
Militia of Montana. Biowar manuals
include Bacteriological Warfare: A Major
Threat to North America, by Larry Wayne
Harris; Breathe No Evil by Steve Quayle and
Duncan Long; and Biotoxic Weapons and
Advanced Biological Weapons Design and
Manufacture by Timothy W. Tobiason. Such
volumes, mostly self-published, are openly
peddled on the gun-show circuit.®

The aforementioned Larry Wayne Harris
created a minor bio-terror scare in 1995 fol-
lowing his arrest for possession of three vi-
als of freeze-dried bubonic plague culture.

v

He has since become the right wing's lead-
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THE GEO-STRATEGY OF PLAN COLOMBIA

An open letter from Ecuador
By MANUEL SALGADO TAMAYO

s the new millennium begins, two
Aforces seeking global supremacy con-

tend on the world’s chessboard: the
United States of America and the European
Union. Since 1992 the economic crisis in
Japan, which spread through East Asia by
the late nineties, has left the West without
~ aserious competitor. Henry Kissinger stated
the situation clearly:

In the post-Cold War world, the United
States is the only superpower which has
the capacity to intervene in any part of
the world. However, its power has be-
come more diffuse and the matters to
which it can apply its military force have
diminished. ...the United States, al-
though a military superpower, cannot
now impose its will because neither its
power nor its ideology is suited to its
imperialist ambitions.*

Under these conditions, an open war by
the U.S. against the insurgent forces in Co-
lombia has the same limitation which, in
its time, the Vietnamese forces represented:
the possibility of defeating the aggressors.
However, the relative success of the low-in-
tensity wars in Central America during the
1980s, as well as the easy victories in the
Gulf War, Grenada and Panama, and the eight
consecutive years of sustained expansion of
the U.S. economy, may have given ex-presi-
dent Bill Clinton the illusion that the U.S.

- was in its moment of glory and could imple-
ment a lightning war against Colombia un-
der the pretext of the drug problem. But the
economic panorama in the United States has
been modified: growth has declined and the
signs of a recession are evident. Explaining
this phenomenon, Cuban economist Osvaldo
Martinez, has noted:

The growth of the North American
economy has had as its motor force an orgi-
astic explosion of consumption which con-
tains a very dangerous fuel: the excessive
indebtedness of its citizens and its enter-
prises which, confident of the high profits
from their stock market holdings, have
sought loans whose guarantee involves

speculating on the value of the very shares
they possess. And the banks, equally confi-
dent, have granted extravagant credits, ac-
cepting as a guarantee, those same shares...
that is to say, they have been making loans
believing that this market euphoria is go-
ing to continue.?

Martinez adds that the sale of stocks in
the U.S. today represents 1.5 times the in-
come of all U.S. households in a country with
a negative rate of savings.

The strategic war against Colombia may
be a tool for reactivating the U.S. economy,
but that leverage is fragile, since what could
happen again is what happened in Vietnam:
instead of becoming the basis of salvation,
it turned into a dangerous swamp into which
the Empire progressively sank. As Henry
Kissinger noted when he formulated his
harsh criticisms of Plan Colombia, the drug
problem will not be resolved but will simply
be forced to migrate to other countries. “We
can’t just begin something and then have
no alternative plan about what to do if it
doesn’t work out... That's how we got in-
volved in Southeast Asia.”

Now that the “evil empire’ s Reagan
called the USSR—has disappeared, the battle
against narco-trafficking, the ‘defense’ of
human rights, expansion of market democ-
racies, and the war on terrorism serve as
smokescreens for advancing a world order
that for the first time in the history of capi-
talism has the world’s population by the
scruff of its neck. This order, or world disor-
der, is neoliberal globalization, whose
postmodern philosophy expounds the death
of reason and humanism, the total imposi-
tion of capital over labor, a ‘free” market for
the South vs. protectionism for the North,
and a type of financial freedom that allows
the rich to steal the savings of the poor.
The powerful have at last built a world in
which only two slogans reign: “Everything
for us, nothing for the rest” and “Enrich
yourself and think only of yourself.”

This world order, which professes the cult
of opulence and the growing economic power
of illegal drugs, doesn’t allow for any fron-
tal attack aimed at destroying narco-traf-
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ficking because that business, which moves
over $400 billion annually, is far too impor-
tant for the leading nations of world power
to eliminate. That is why the war on drugs
becomes a theater of the absurd, a comedy
filled with contradictions. This war trans-
forms the peasants who cultivate the pre-
cursor crops to cocaine into enemies and
fills prisons with desperate people who be-
cause of joblessness and poverty violate their
own bodies by becoming “mules” who risk
their lives in order to transport these drugs.
However, North American chemical compa-
nies, which produce more than 90% of the
essential ingredients used in processing co-
caine, face no problems and their jails house
only a few of the bankers who amass huge
fortunes from their businesses in the con-
sumer markets,

So, from “containing” communism we
have moved to “expanding” capitalism, but
capitalism in its most cruel and savage form.
The ethical and moral arguments which its
defenders brandish do not have, nor do they
require, any coherence or cause to justify
their crusade. While the United States pre-
tends to be the champion of human rights,
its military forces and intelligence appara-
tus have emulated amply the worst crimes
committed by the Nazis. The U.S. established
the humiliating “certifications” to punish
those countries which don't do enough to
fight against drugs, whereas their CIA boys
have built paradises of corruption through-
out the world with the drug profits.

If we can rely on its own statistics, the
United States faces a grave internal prob-
lem, given the number of its citizens who
are categorized as permanent or occasional
consumers of illegal drugs. But being the
major market for the sale and consumption

Translation by Leslie Salgado and Philip
Wheaton.
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Bolivian campesino members of the Six Federations (“cocaleros”) defend barricades in Villa Tunari, Chapare,
Bolivia, September 2000, burning tires and wood to ameliorate the effects of tear gas from an attack by police
and army units. The campesinos shut down the country by closing roads in protest of the U.S. political and
economic programs enforced through the regime of ex-dictator Banzer.

of illegal drugs places the U.S. in a com-
plex, delicate ethical situation. For this rea-
son, the United States’ best contribution to
overcoming this problem would be to settle
accounts with its internal drug mafia who
degrade the youth and people of the U.S. If
this is not done, it is because there is a
moral double standard and a dual message
behind the supposed anti-drug war out of
which “Plan Colombia” arose. This suggests
that Plan Colombia and the Andean Initia-
tive are nothing more than elements in a
geopolitical and geostrategic plan which
seeks to impose the indisputable domina-
tion of the United States upon the entire
American continent. The United States has
fought for the larger goals behind this strat-
egy ever since the Monroe Doctrine was for-
mulated in 1823,

THE BOLIVARIAN TRIANGLE

The first object is to deactivate the “radical
triangle,” as James Petras calls it, or the
“Bolivarian triangle,” as Heinz Dietrich de-
fines it, which has coalesced in northeast-
ern South America. This triangle consists of:
the Venezuela of Colonel Hugo Chavez; the
insurgent Colombia of the Fuerza Armadas
Revolucionarias de Colombia (FARC) and the
Ejército de Liberacion Nacional (ELN); the Ec-
uador of the indigenous rebels and progres-
sive military; and Panama, free of U.S. mili-
tary bases and the School of the Americas,
where the spirit of General Omar Torrijos re-
fuses to die. This is a geopolitical matrix
that emerges from the deepest aspirations
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of our peoples and is finding “receptive ears”
throughout Latin America. The Bolivarian tri-
angle is worrisome to the circles of power in
the United States for various reasons.

Bolivarian Venezuela is, on the one hand,
the most important provider of petroleum
for the U.S. in the Continent. On the other
hand, the policies of President Chavez have
become a stumbling block for the zone of
domination from Alaska to Patagonia.
Chavez's policies of non-alignment and in-
dependence have led him to carry out two
gestures of national dignity: the sale of: pe-
troleum to Cuba, on mutually beneficial con-
ditions and a diplomatic rapprochement with
Iraq. Furthermore, Venezuela has decided to
assist in rebuilding OPEC, promoting initia-
tives to maintain unity and oppose any de-
cline in the price of hydrocarbons. Ali
Rodriguez, a Venezuelan, is OPEC’s current
president.

Under the banners of the FARC and the
ELN, Colombian insurgents have four decades
of experience and have survived the end of
the Cold War. They were neither surprised
nor captivated by the ideological offensive
of capitalism, demonstrating that they are
not dependencies of international commu-
nism but commanders and combatants re-
sponding to the internal needs of a long
struggle for liberation by the Colombian
people. Their leaders are not middle class
intellectuals or professionals in search of op-
portunities to re-insert themselves into the
system. In most cases, they are campesinos
who have been transformed through the ‘uni-
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versity of life and struggle’—wise people
forged in the enormity of a defiant geogra-
phy.

These experienced commanders, backed
by a heroic and marvelous youth, have de-
cided to emulate the example of Simén
Bolivar, making a decisive contribution to
the freedom and independence of our
peoples. Their goal is to liberate this enor-
mous Colombia, with its one million one
hundred sixty thousand square kilometers of
territory, situated strategically between the
Pacific and Atlantic Oceans, with abundant
natural resources and with a population of
more than 40 million, blessed with a rich

S cultural diversity. They want to transform a

nation under imperialist domination, sub-
merged in violence and narco-trafficking,
into a nation of free men and women, work-
ers, educated people, subjects of their own
destiny.

In Ecuador, the indigenous movement,
the progressive military, social and union
movements, along with segments of the tra-
ditional left who have had the courage to
persist, reflect expressions of a difficult and
complex struggle which seeks to confront
and resolve the accumulated effects of two
decades of “structural adjustment” policy
and the enormous bloodletting caused by
servicing the foreign debt. To these factors,
one must add, in recent years, the combined
impact of EL Nifo, the Asian fiscal crisis,
and a wave of corruption without precedent,
unleashed by an elite banking and financial
minority which has totally subordinated this
nation to imperial dictates. This economic
sellout has led to massive impoverishment
and a huge diaspora. Add to all this the ig-
nominious handover of the Manta Air Base
to the U.S. for a period of 10 years, elimina-
tion of the Ecuadoran national currency (the
Sucre), and dollarization of the economy.

NEOLIBERAL CRACKUP

The U.S. government is beginning to see how
the geopolitical chessbhoard which was care-
fully constructed to impose neoliberal glo-
balization is beginning to break up.

In Peru, the military dictatorship of
Fujimori and Montesinos culminated in a
terrible farce for its progenitors. The world
now knows that the power in Peru belonged
to CIA-favored officials and the chief of Pe-

“ruvian intelligence, Vladimiro Montesinos,

whereas Alberto Fujimori was nothing but a
civilian facade put forward to dance the
“techno cumbia” on the stage of populism,
while both of them openly robbed the re-






that there are more than 125,000 plants and
an animal diversity of several million. The
Amazonian forest helps regulate the tem-
perature of the planet, consuming carbon
dioxide and producing oxygen.®
The Amazon Basin contains more than
50% of the tropical forests of the world and
one-fifth of all the fresh water on the planet.
At present, scientific studies show that some
3,000 plants found here are essential “for
obtaining medicines, pesticides, dies, fibers,
oil, woods and foods.”® In the future, the
Amazon region may play a key role in light of
the new possibilities opening up in Biotech-
nology and Genetic Engineering, given that
this region “is an evolutionary center which
continues to create biological diversity.”
Although it contains only 2% of the geo-
graphic area, Ecuador ranks third in the num-
ber of species of amphibians native to the
Amazon Basin, fourth in birds, fifth in mon-
keys, sixth in flowering plants and mam-
mals.*® From an economic perspective, this
region of the Amazon, in contrast to the
extreme and widespread poverty of its in-
habitants, contains 99% of the reserves of
petroleum and natural gas, significant veins
of gold, silver, copper, lead, zinc and non-
metallic natural resources, such as marble,
feldspar, phosphates, gypsum and energy
producing minerals, including uranium and
coal. Finally, it is here that 50% of all the
reserves of old-growth forests are located.!

VOICES OF RESISTANCE

Plan Colombia continues to create voices of
resistance. During the January 2001 Sum-
mit of the Chiefs of the U.S. and Colombia,
the final resolution did not explicitly sup-
port the Plan. Something similar happened
at the Fourth Meeting of the Defense Minis-
ters of the Americas, which concluded in
Manaos, Brazil, on October 19, 2000. De-
spite desperate efforts by U.S. Secretary of
Defense William Cohen and his Colombian
partner Luis Fernando Ramirez, to rally sup-
port for Plan Colombia, the military minis-
ters, in their final resolution, insisted on
respect for the principle of non-interven-
tion in the internal affairs of member states.
The lack of support for this pre-determined
plan of war resulted in the United States

warning that the plan will be carried out
with or without support from the region’s
military leaders. These expressions of dig-
nity and independence surprised the pow-
erful nation which assumes everyone ought
to sign on to its colonial logic.

In September 2000, in Puerto Asis, 325
participants at the Foro £{ Sur (Forum of the
South), representing many social and po-
litical organizations, responded to Plan Co-
lombia by pointing out that it is a strategy
moving toward the application of repressive
measures against social, economic and po-
litical protests generated by the global-
ization process and the application of the
neoliberal model.

On February 1, 2001, Europe’s influen-
tial Parliament voted a resolution 474 to 1,
warning that a greater degree of militariza-
tion in the anti-drug war runs the risk of
escalating the conflict in the region. It
pointed out that Plan Colombia contains el-
ements that are contrary to the European
Union’s strategies of cooperation.

Although, strictly speaking, this war has
not begun, in the opinion of some, its mili-
tary components are ready: 80% of the $1.3
billion offered by the North American ad-
ministration are directed to the purchase of
arms and for military advice. More than 400
North American advisers have already been
distributed among 34 U.S. military bases in
Colombia where some 12,500 special forces
are being trained, while 80 Huey and
Blackhawk helicopters have arrived, as well
as radar and other sophisticated electronic
espionage equipment.

In reality, the U.S. war against our peo-
ples has already started. Its first components
are the state terrorism imposed by the United
Self-Defense of Colombia (death squads),
whose vital objective is, according to Noam
Chomsky, to impose a culture of fear and
silence. This is the old ruse of Hitler's black
and brown shirts. Going from intimidation
to indiscriminate terror, assassinating op-
position leaders and possible querrilla col-
laborators, in an open drive for political
power as was pointed out some time ago by
Colombian university teacher Clara Lopez
Obreg6n.* This infernal device has caused
the largest displacement of peasants in re-

cent history. This forced migration has re-
sulted in a brutal accumulation of vast ter-
ritories by paramilitary chiefs.

A major component of the Plan is the
chemical war which is already underway.
Millions of liters of glycerine-phosphate
made and acquired in the United States have
been released from planes piloted by North
Americans against thousands of hectares of
land where “illegal plants” (coca) are culti-
vated. In only one year, from December 1999
to December 2000, 60,000 hectares of coca
leaf plots were fumigated in Colombia. Sat-
ellite photographs, contracted by Colombia
and the United Nations, demonstrate that °
nevertheless, the zones under coca cultiva-
tion have increased to 162 thousand hect-
ares, a 60% increase, which proves that this
anti-drug repression is a total failure. Yet
this glycerine-phosphate, to which power-
ful chemicals have been added, has accom-
plished its mission: the massive destruction
of the Amazon Basin’s diversity, the elimi-
nation of agricultural crops grown by peas-
ants, the death of domestic animals and the
appearance of unknown illnesses among poor
and humble peasants of southern Colombia
and northeastern Ecuador.

The military institutions of Panama, Bra-
zil, Peru and Ecuador continue to carry out
the dictates of the powerful leaders of the
Pentagon, despite resistance from their most
important social sectors. But in the present
social dynamic in the Andean world, these
military weapons could be turned against
their irresponsible promoters. An open war
would be an economic and social catastro-
phe. Fortunately, our people, along with the
best of our alternative leaders, know this.
Thus we can affirm that the final chapter in
this drama will be written, through sacrifice
and dignity, by those defending our inde-
pendence and sovereignty, rewriting the ex-
ample bequeathed to us by Liberator Simén -
Bolivar and Mariscal Antonio José de Sucre.

Manuel Salgado Tamayo has been a candi-
date for the Presidency of the Republic of
Ecuador: has served as Vice President of the
National Congress; and currently teaches at
Universidad Central de Ecuador.
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THE HAND THAT RULES THE
VISA MACHINE ROCKS THE WORLD

How Langley and foggy Bottom brought bin Laden’s Terrorists to America

By J. MICHAEL SPRINGMANN, ESQ.

hen I was Chief of the Visa Section
Wat the U.S. Consulate in Jeddah,

Saudi Arabia (1987-1988), high
State Department officials repeatedly ordered
me to issue visas, both tourist and busi-
ness, to unqualified applicants—persons
with no ties to the Kingdom or to their own
country. This violated the Immigration and
Nationality Act and the State Department’s
own regulations. When I repeatedly pro-
tested what I saw as blatant visa fraud, both
in Jeddah, and to the Embassy in Riyadh, I
was told to keep quiet. Later I protested
this while at the State Department in Wash-
ington: to the Bureau of Consular Affairs, to
the Bureau of Diplomatic Security, to the
Inspector General. I was met with silence.
This astonished me. If there is anything the
State Department fears, it is someone sell-
ing visas or permitting intending immigrants
(those intending to relocate permanently)
to enter the United States under false pre-
tenses.*

It was not until later, after numerous dis-
cussions with individuals having firsthand
knowledge, that I learned what I had really
been witnessing.! As I stated in a recent BBC
interview:

I had not been protesting visa fraud.
What I was protesting was, in reality,
an effort to bring recruits, rounded
up by [the Agency and] Osama bin
Laden, to the U.S. for terrorist train-
ing by the (CIA. They would then be
returned to Afghanistan to fight
against the Soviets.?

The State Department did not run the
Consulate in Jeddah. The CIA did. Of the
roughly 20 Washington-dispatched staff
there, I know for a certainty that only three
people (including myself) had no ties, ei-
ther professional or familial, to any of the
U.S. intelligence services.

*Notes for this article begin on page 44.

One day in 1988, two Pakistanis came
to the visa window and wanted me to issue
them applications to visit the United States.
They told me they were going to a trade show
in America but could not name the show or
the city where it would take place. The ap-
plicants assured me they had been recruited
for this event by the Consulate’s Commer-
cial Section. If I had any doubts, I could
call one of the Commercial Officers who
would vouch for them. After additional ques-
tions which elicited no relevant answers, I
refused the visas.

In less than an hour, the Clandestine Ser-
vice case officer concealed in the Commer-
cial Section was on the telephone demand-
ing that I issue the visas. I declined, as this
was clearly a case of applicants without the
slightest tangible reason for going to the
U.S. I said that the more I questioned them,
the fishier the story smelled.

Within minutes, the spook had gone to
the Chief of the Consular Section, reversed
my decision and stamped the visas in their
passports, a violation of the State
Department’s Foreign Affairs Manual, which
specified that the adjudicating officer had
the first, last, and generally only word on
visa issuance or denial.

This scene replayed itself weekly at the
Consulate throughout my service there. For
example, a Sudanese refugee who was un-
employed in Saudi Arabia received a visa “on
national security grounds,” after I had re-
peatedly denied the request. Similarly, a Fili-
pino electrician obtained student visas for
his daughters to attend U.S. high schools
“because he had been helpful to the consu-
late.” Libyans living outside our consular
district (the Hejaz, Saudi Arabia’s western
province) got visas through the Consul Gen-
eral. The Consul General had been seen in
the consulate’s lobby filling out application
forms for two Pakistanis later caught with
forged travel documents. A Bangladeshi got
a visa through the Agriculture Office after I
had denied his application. INS inspectors
in New York turned him back because his
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passport was a forgery. These incidents all
occurred in 1988.

The situation deteriorated to the point
that messengers bringing passports of un-
qualified applicants to the visa section sim-
ply threatened to go directly to the Consul
General. My refusals were not for borderline
cases or for people who had professional,
business, or familial ties to bring them home.
They were mainly individuals who had just
arrived in Saudi Arabia, or were unemployed,
or who had never been to any other coun-
try. Most were Pakistani, Lebanese, Syrian,
or Palestinian men in their 20s and 30s who
could not explain why they wished to go to
the U.S., what they would do on arrival, or
what they would do on return.

THE ‘SNITCH’ VISA
Visas designated “S-5” or “S-6" (called
“snitch visas” by some immigration attor-
neys), are issued to persons with knowledge
of criminal or terrorist activities. In such
cases, the Attorney General may determine
that a foreign national has possession of
critical, reliable information regarding a
criminal organization or enterprise; is will-
ing to supply such information to federal or
state law enforcement authorities or to a
court; and whose presence in the U.S. is es-
sential to a criminal investigation or pros-
ecution. There is a limit of 200 such visas
annually. In terrorist cases, the Attorney
General and the Secretary of State must
jointly determine that the person has criti-
cal, reliable information concerning a ter-
rorist organization, enterprise, or operation;
is willing to supply it to federal law enforce-
ment authorities or to a court; will be placed
in danger as the result of providing such
information; and is eligible to receive a re-
ward. The limit is 50 such visas annually.
By the end of my tenure as Visa Section
Chief in Jeddah, the Consul General and oth-
ers who wanted visas went directly to the
Chief of the Consular Section for their
stamps. During my 18 months on the job, I
saved copies of the visa applications that
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ABOVE THE LAW

Collateral damage we don’t hear much about
By STEVE TAYLOR and LAURA HUNTER

he health of communities around the
Tworld is being damaged by. the envi-

ronmental practices of the U.S. mili-
tary. Day after day, the Department of De-
fense (DoD) and defense-related agencies are
undermining the basis for life on the planet
by their toxic dumping; production, test-
ing, and battlefield use of munitions; air and
water pollution; hazardous waste generation,
transport, and disposal; military assault
training operations; bombing and live fire
training; and nuclear propulsion and war-
head production, to name only a few of their
deadly habits.

It seems logical to assume that in a de-
mocracy the government and the governed
share equal status under the law and that
regulatory agencies and courts will ensure
that laws are enforced equally against all,
but the assumption is incorrect. The
country’s largest polluter—the U.S. mili-
tary—and the rest of the federal government
are completely or partially exempt from ba-
sic environmental, public safety, and worker
protection laws and regulations. These ex-
emptions, plus lax or nonexistent enforce-
ment of laws that do apply, have helped pro-
duce a slew of environmental catastrophes
at military bases, defense-related facilities,
and battlefields across the U.S. and around
the world.

The doctrine of “sovereign immunity,” a
remnant of feudal law, is deeply embedded
in the U.S. legal system. Federal, state, and
local laws do not bind the U.S. government
unless Congress specifically and unequivo-
cally waives immunity. Consequently, the
military and defense-related agencies enjoy
complete or partial immunity from environ-
mental, public safety, and worker protection

“laws. This notwithstanding the fact that
the DoD and DoE are the nation’s leading
polluters.

eMassachusetts Military Reservation has con-
taminated the sole source of drinking water
for 424,445 permanent and seasonal resi-
dents of Cape Cod.! Fifty years of small arms,
mortar, and artillery fire; burning of propel-
lant bags and open-air destruction of sur-
plus ordnance, has fouled soil and ground-
water with metals, propellants, and the ex-
plosives RDX, HMX, and TNT, all dangerous
to human health. ?

e(ape Romanzof Long Range Radar Station
has contaminated the food supply for sev-
eral Indigenous communities in Hooper Bay,
Alaska, and nearby villages.® Station opera-
tions introduced into the soil and ground-
water polycyclic aromatic hydrocarbons; or-
ganochlorines; lead; cadmium; the pesticides
dieldrin, chlordane, and DDT; and various
petroleum products. These military toxins
are bioaccumulating in the vole, fox, and
fish which have formed the diet of the In-
digenous people since time immemorial.®

eSierra Army Depot in Lassen County, Cali-
fornia, conducted open burning and open
detonation of military munitions until Fall
2001. Not coincidentally, this was the larg-
est source of toxic air emissions in the state.®
In 1999 alone, the facility released 5.4 mil-
lion pounds of hazardous and carcinogenic
substances to the air, including mercury,
beryllium, dioxin, and PCBs—the end prod-
uct of disposal operations averaging 52 mil-
lion pounds of munitions annually.” These
operations were conducted only when pre-
vailing winds were eastward, toward the
Pyramid Lake Paiute reservation.®

eNaval Station North Island in San Diego is
home to unregulated naval nuclear propul-
sion reactors and radioactive waste facili-
ties which threaten a quarter-million resi-

dents within a five-mile radius, plus thou-
sands of workers and tourists in the down-
town business district. The Navy has refused
to provide an emergency response plan,
warning sirens, community radiation moni-
toring, or public access to safety informa-
tion.? Nearby, the privately owned San Onofre
Nuclear Generating Station is required to
maintain warning sirens, conduct radiation
monitoring, produce and release an emer-
gency response plan covering a 10-mile ra-
dius, and release accident information to the
public.®

OPPORTUNITY COST

These samples were chosen from tens of
thousands of such sites scattered over the
globe. As of 1999, close to 28,000 currently
or formerly contaminated sites were included
in the DoD’s environmental cleanup program.
The number included 23,573 sites on 1,733
installations currently owned by the DoD,
and 4,372 sites on 9,302 Formerly Used De-
fense Site (FUDS) properties no longer owned
by the Department.!

From a purely fiscal point of view, the cost
of cleaning up military pollution is consid-
erable. Through FY 1999, the DoD spent more
than $16 billion on cleanup, not including
program management and support costs.?
The DoD’s own estimates for completion of
identified sites run to $1.5 billion or more
per year for at least the next several
years.*Every state in the nation and many
U.S. territories contain contaminated mili-
tary sites. Alaska has 1,264 sites on 189
current and former DoD properties.* Califor-
nia has 3,912 sites on 441 properties, Ha-
waii has 693 sites, and Puerto Rico 131.%
These numbers will almost certainly grow.
Most current and former military installa-
tions have not been thoroughly investigated
for contamination. Firing ranges are only

1. U.S. Environmental Protection Agency Region 1, “Ad-
ministrative Order RCRA 1-2001-0014,” January 4, 2001.
2. Ibid.

3. U.S. Fish and Wildlife Service, “Report of Findings:
Contaminant Study of the Environment Surrounding Cape
Romanzof LRRS,” January 1991.

4. Ibid.

5. Ibid.

6. The Pentagon announced in late September its in-
tention to finally halt 0B/0D operations at Sierra.

7. “Lassen Base Tops Toxics List,” Sacramento Bee, April

23, 2001; “Suit Seeks to Halt Weapons Burning at
Herlong,” Reno Gazette-Journal, April 14, 2001.

8. “Army orders halt to all munitions burning at Sierra
Army Depot,” Reno Gazette-Journal, Sept. 28, 2001.
9. U.S. Census Bureau, 2000 Census; Final Environ-
mental Impact Statement for the Development of Fa-
cilities in San Diego/Coronado to Support the
Homeporting of One Nimitz Class Aircraft Carrier, No-
vember 1995.

10. Incident Response Plan for San Onofre Nuclear Gen-
erating Station, January 1983, and San Diego Nuclear
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Power Station Emergency Response Plan and
Interjurisdictional Policies, Revised 1997.

11. U.S. Department of Defense, Defense Environmental
Restoration Program, Fiscal Year 1999 Annual Report to
Congress, Table B-6.

12. Ibid.

13. Ibid.
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Congress clearly expressed its intent when
the waiver was adopted, the law cannot be
fully enforced against the military. Courts
have disallowed enforcement actions, includ-
ing the issuance of administrative orders and
assessment of fines and penalties, in sev-
eral cases concerning the Clean Air Act, Clean
Water Act, and Comprehensive Environmen-
tal Response, Compensation, and Liability
Act.®

eExecutive Orders: The practice of applying
laws to federal agencies by Presidential Ex-
ecutive Order rather than acts of Congress
has often undermined environmental, worker
protection, and public safety laws as these
apply to the military. Executive Orders (EOs)
are official documents through which the
President communicates to his appointees
and agency heads, directives about manage-
ment of the Federal Government. EOs are not
enforceable in the same manner as statutes,
and often extend part but not all of envi-
ronmental laws to the federal government.
EOs can be rescinded at any time. When en-
vironmental laws apply to the federal gov-
ernment only through EOs, it appears that
the military is fully accountable to these
laws when in fact it is not. The Occupational
Safety and Health Act and the Emergency
Planning and Community Right to Know Act
(which requires reporting to the Toxic Re-
lease Inventory) only apply to the military
by Executive Order.

enitary Executive: The “Unitary Executive”
doctrine frustrates efforts to enforce laws
against federal agencies even when Congress
unequivocally waives sovereign immunity.
The doctrine holds that the entire Execu-
tive Branch is a single or “unitary” body.
Therefore, according to the doctrine, one Ex-
ecutive Branch agency (such as EPA) can-
not sue another Executive Branch agency

. (such as DoD) or issue binding administra-

tive orders against it “without the prior op-
portunity to contest the order within the
Executive Branch.” In critical cases, EPA can-
not enforce an order or initiate legal action
against the military without approval by the
Office of Management and Budget or the De-
partment of Justice, unless the military con-
sents to the action. Obviously this frustrates
enforcement by EPA and defeats the prin-
ciple of independent oversight of polluters.

UNNECESSARY EXEMPTIONS
Major statutes allow the President or his
agents to exempt any public or private en-

tity from provisions of the law when it is in
the paramount interest of the United States
to do so. Presidential exemption power is
seldom invoked on behalf of the DoD be-
cause it can carry a high political cost. The
public is losing patience with arguments that
public health must be compromised for
peacetime military activities. All of the ex-
emptions discussed thus far operate with-
out invoking this special presidential exemp-
tion authority.

Even if Congress unequivocally waives
federal sovereign immunity to environmen-
tal laws and grants EPA or other agencies
independent enforcement authority, the
President can still exempt any activity-—fed-
eral, military, or private—in any case of
“overriding public interest.” That happens
rarely, if at all. So the real question should
be: why is the DoD getting a pass on critical
environmental laws?

FUTURE RECOURSE
Clarification and strengthening of waivers
of federal sovereign immunity is desperately
needed in the Clean Water Act, the Compre-
hensive Environmental Response, Compen-
sation, and Liability Act, and the Clean Air
Act.Military exemptions must be removed
from the 0il Pollution Act, Noise Act, and
Atomic Energy Act and related statutes. The
military must be made accountable to the
Occupational Safety and Health Act and the
Emergency Planning and Community Re-
sponse Act by statute rather than Executive
Order. Navy nuclear activity must be subject
to the same disclosure, emergency planning,
and independent oversight as all other
nuclear activity. The Coastal Zone Manage-
ment Act and the National Environmental
Policy Act must be clarified so that they
apply fully to the military. The Unitary Ex-
ecutive doctrine must not be allowed to pre-
vent EPA and other agencies from fully en-
forcing laws where the DoD is concerned.
The environment and human health can
be protected when Congress acts, commu-
nities are organized, and EPA, other federal
agencies, and states aggressively enforce the
law. To date, Congress has uneguivocally
waived federal sovereign immunity under
only two laws, the RCRA and the Safe Drink-
ing Water Act. In addition, provisions of the
Endangered Species Act require federal agen-
cies to protect these species from their ac-
tivities. When EPA, the U.S. Fish and Wild-
life Service, and states have aggressively
enforced these laws, communities have been
protected. However, in some cases the mili-
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tary continues to evade equal regulation,
and additional actions by Congress are nec-
essary. The Resource Conservation and Re-
covery Act must be clarified to end 0B/0D
of munitions and ensure that military mu-
nitions are regulated as soon as they are
fired, released, or discarded. The Endangered
Species Act must be clarified to remove the
military’s ability to exempt itself from cer-
tain provisions of the law.

Communities around the world are orga-
nizing to demand environmental justice at
military sites. Responding to such organiz-
ing, in June of this year San Diego Congress-
man Bob Filner introduced the Military En-
vironmental Responsibility Act (H.R. 2154).
If passed, the bill would end all military ex-
emptions from federal and state environmen-
tal, worker protection and public safety laws,
uneguivocally waive the DoD’s sovereign im-
munity, and mandate EPA enforcement. Ul-
timately, the objective must be complete
cleanups protective of human health and the
environment, prevention of additional pol-
lution, and a permanent end to the scofflaw
approach of the U.S. military to environ-
mental laws and enforcement.

Steve Taylor is an Organizer for the Military
Toxics Project, a national network of commu-
nity-based organizations confronting military
environmental contamination. Laura Hunter is
the Clean Bay Campaign Director for the Envi-
ronmental Health Coalition, a grassroots or-
ganization in San Diego, California, working
for environmental and social justice.

Contact the authors at:

Military Toxics Project, www.miltoxproj.org,
(207) 783-5091, P.0. Box 558, Lewiston, ME,
04243-0558, mtp@miltoxproj.org; and En-
vironmental Health Coalition, http//
environmentalhealth.org, (619) 235-0281,
1717 Kettner Blvd., Suite 100, San Diego, CA,
92101, ehc@environmentalhealth.org.

29. Notable cases include the 1992 Ohio v. DOE on the Clean
Water Act, the 1995 U.S. v. Georgia Department of Natural
Resources on the Clean Air Act. There is little case law on
CERCLA because EPA and states know they would lose in
court. For a full discussion of sovereign immunity under
CERCLA, see National Association of Attomeys General, “Clari-
fication of Sovereign Immunity Waivers in Federal Environ-
mental Laws” (Resolution, March 1999).

FACTS OF U.S. LIFE TO KEEP IN MIND
As of December 1, 2001, hundreds of
hate crime incidents across the country,

directed primarily at Arabs and other
persons of Middle Eastern or South Asian
ethnic backgrounds, have resulted in at
least seven deaths. www.adc.org
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